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Tuts work was published in England in 1826. The author 
states his object to be ‘ to investigate and explain the doctrine of 
presumption and presumptive evidence in their application to 
titles, and to show how far defects in titles arising from want of 
direct evidence, may be supplied by established presumptions, 
or by those which are afforded by the particular circumstances 
of the case.’ He has accordingly struck upon a branch of law 
which, in its broad and leading doctrines, is one of philosophical, 
no less than legal inquiry. Mr. Glassford, of Edinburgh, has 
undertaken more particularly to investigate this and other de- 
scriptions of evidence, philosophically, and to disclose those 
grounds of assent and belief, which are the same in law and all 
other sciences, as well as in practical affairs ; and which do not 
vary with time and place. It is to be wished that others would 
follow in the same train of inquiry, in reference, particularly, to 
the subject of evidence as a branch of the law. ‘Though many 
of the doctrines of the law on the subject of presumption are 
wholly arbitrary and conventional, having no direct reference to 
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the ordinary grounds of assent common to all mankind, yet 
many others are founded in the common moral principles, and 
are the just subjects of philosophical investigation. 

But Mr. Mathews does not profess to take any broad and 
scientific views of the subject of presumptive evidence, from 
which he is in some degree precluded by the subject itself, 
namely, the doctrine of presumptions in respect to titles. He 
has only undertaken ‘to collect and reduce into a system, the 
authorities on the subject, which were scattered up and down in 
some hundreds of volumes ;’ this being the first work in English 
devoted exclusively to this specific subject. 

The American editor of this edition has collected ‘ the cases 
which have occurred in the American courts, wherein any of 
the doctrines or principles contained in the original text, have 
been discussed, and such English cases as have been published 
since the work came from the press. In doing this he has gen- 
erally merely referred to the cases, without encumbering the 
edition with a recapitulation of the doctrines contained in the 
text.’ 

Mr. Mathews defines presumption to be ‘a principle of law, 
by which, for the furtherance and support of right, facts not 
established by positive evidence, are inferred from circum- 
stances.’ 

We do not see how the most ordinary and universal presump- 
tions, such, for instance, as that a person is of sane mind, that 
the obligor is of age to contract, was not under duress, and a 
long catalogue of others, can be brought within this definition. 
In framing it, the author seemed to have in his mind cireum- 
stantial evidence, the results of which, or rather the inferences 
from which, are only one description of presumptions. We 
accordingly meet, in the threshold, an instance of the want of com- 
prehensiveness and generalization, of which defect the subse- 
quent parts of the volume afford other examples. Thus in the 
same page, the author says, ‘ presumptions of law are supposi- 
tions or opinions previously formed on questions of frequent 
occurrence.’ According to this description a new presumption 
of law cannot be made, and if a presumption has been established 
in a case or state of facts, it will cease to be such, unless the 
case is one of frequent occurrence. And he says presumptions 
of fact ‘are conclusions drawn from particular circumstances.’ 
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It appears to us that one can gather from this account but a very 
confused notion of presumptions. And if the books will bear 
the author out in this division, we think he would have done 
well to have abandoned them. 

One reason of this obscurity thrown over the general present- 
ation of the subject, is, that the author has not made a sufficiently 
broad distinction between circumstantial evidence and presump- 
tive. Mr. Glassford would have furnished him with a more 
scientific definition, who says that ‘in circumstantial proof, the 
information may, and in most cases must, be communicated by 
testimony, still it is not the latter medium, but reason and deduc- 
tion, which afford the inference.’ Here is a clear and charac- 
teristic description, and the principle stated is one of constant 
application, for it is applicable to almost all the suits litigated in 
the courts. ‘ Respecting the application of this evidence,’ says 
the author just quoted, ‘it is to be observed that with exception 
of those questions which are determined conclusively by the 
production of a formal deed, record, or other written instrument 
of a direct kind, there are few cases into which it does not enter 
as a part or ingredientof the proof. Even the credit of express 
testimony is most frequently, either corroborated or impaired by 
collateral circumstances ; and it is seldom that legal questions 
are so simple in their nature, or explained by such unequivocal 
and decisive parol evidence, as to be quite independent of this 
help.’ 

Such is Mr. Glassford’s account of circumstantial evidence, 
which answers nearly enough to Mr. Mathews’s definition of 
presumption of facts, and yet presumptions and circumstantial 
evidence certainly ought to be distinguished from each other in the 
definitions and divisions of an elementary treatise. As to this 
distinction of one from the other, we would again quote from the 
same author, who says that ‘at first view it may seem that this 
kind of evidence [circumstantial] does not differ from that 
which was last considered, [presumptions] and in some respects 
they are indeed nearly allied § both being of an indirect nature, 
and both so far secondary, that they are not admissible, when 
positive proof can be obtained. Yet there is a real difference 
between them in the ground and quality of the evidence. For 
circumstantial proof, though it is not direct, establishes, never- 
theless, the truth of the particular case where it is used, and 
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connects the facts which are investigated, with the party or legal 
right in question. Presumptions, on the other hand, are con- 
clusions drawn without regard to the circumstances of an indi- 
vidual case ; and sometimes, though not necessarily, are inde- 
pendent of any proof respecting even the implied will.or motives 
of a party. They are conclusions of a general nature; or such 
as, being conformable to what most frequently happens under 
the circumstances which we have evidence of the fact, are 
applied to cases where the same situation occurs, but in which 
we have no evidence, either direct or indirect, of the particular 
fact. ‘They are inferences drawn from that which takes place 
in the great majority of instances.’ 

This is a clear and comprehensive description of presump- 
tions, and if Mr. Mathews had quoted it, verbatim, he would 
certainly have introduced his subject more satisfactorily to his 
readers. Mr. Glassford derived his broad and scientific gen- 
eral views of the subject, from the commentators on the civil 
law, to which he was led professionally ; that law being, to many 
purposes, the common law of Scotland. And if the English 
and our own common lawyers would resort to the same im- 
mense magazine of scientific and philosophical views of the law, 
whenever they employ themselves upon a subject of which the 
general principles are common to our law and that of the Ro- 
mans or the continental Europeans, we should have less frequent 
occasion to complain of halting principles, circumscribed views, 
and confused divisions; and had this rule been early adopted, 
the science of the law with us, would sooner have deserved the 
name, and have earlier emerged from that chaos of learned 
detail and perplexed particulars, in which it was involved by 
the indefatigable and inexhaustible Coke and his predecessors, 
who spent their own lives, and caused thousands of their suc- 
cessors to spend theirs, in groping their way in an ‘ obscure 
sojourn’ in the dark and indefinite regions of doubtful and ima- 
ginary usages and acknowledged fictions. 

The civilians make many divisions and subdivisions of pre- 
sumptions. But the substantial discriminating difference is 
always to be looked for in the comparative strength of the pre- 
sumptions, ‘ depending upon the greater or less knowledge of 
similar cases, and the greater or less uniformity of character 
discovered between the immediate instance, and those to which 
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it has analogy, or of which it is an example.’ ‘The title is, 
therefore, like most others in the law, susceptible of division 
upon various principles, no one of which principles of division 
can be adopted, which will not implicate itself with the others. 
Hence arises the great difficulty of a methodical, scientific, and 
complete analysis of any one branch of the law, that shall com- 
prehend every particular in its proper order, and present an 
entire and harmonious system; and the perpetual tendency to 
resort to a merely arbitrary grouping of topics in confused 
masses, cases containing, perhaps, all the law upon the par- 
ticular subject, but as difficult to find without the help of a minute 
alphabetical index, as it is to divine that part of the law which is 
said still to rest ‘in the breast of the judge, or in nubibus.’? The 
analysis and division, so essential in the composition of element- 
ary treatises, whereby the refractory and mutually repellant 
materials, tending strongly in diverse directions, to different and 
opposite systems of arrangement, are subdued into a system, in 
which both a scientific and technical disposition are necessarily 
blended, and are adjusted into such a relation that each part 
illustrates or explains another, — are high exercises of a masterly 
mind. ‘The talent of arranging and distributing the perplexed 
materials of almost every title of the law, depends more upon 
the innate intellectual capacity and general habits of thinking and 
invention, than upon any course of reading or strength of mem- 
ory. ‘The mind, instead of being assisted, in this respect, by 
the multitude of particular facts, instances, or doctrines stored 
in the memory, seems, with some eminent exceptions, especially 
that of Lord Bacon, rather to be confused and obstructed in its 
powers of analysis and generalization. The very knowledge, 
therefore, which in one respect qualifies an author to make an 
elementary treatise, is very apt to disqualify him in another, 
and not the least important. ‘Thus it often happens, and not 
the least frequently in the law, that the most eminent for learn- 
ing, are the least so for science. Chief Justice Holt is one 
of the most distinguished among our law worthies, for scientific 
compreliensiveness of views, united with minute and exact learn- 
ing ; and the more formal and less fertile, penetrating, and per- 
vading mind of Blackstone, was partly indebted to Holt for the 
general arrangement of subjects to which the Commentaries owe 
their just, and we may even say beautiful proportions of structure. 
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But, — not to forget Mr. Mathews, — his division of presump- 
tions already mentioned, into those of law and fact, which he found 
ready supplied to his hands, and current in the books, is about 
as obscure and unsatisfactory to us, we will have the temerity to 
confess, as the distinctions which the law attempts, or we should 
perhaps rather say formerly attempted, to make, in respect to 
latent and patent ambiguities. What is the precise distinguish- 
ing meaning of presumption of law? Is it a presumption made 
by the law? What presumption is notso made? All presump- 
tions are made by the law. Here, then, is no distinction. Is 
the distinction then in the thing presumed? Not at all. A 
presumption of a legal principle was never heard of. It is a 
legal principle or doctrine, whereby we make the presumption, 
but the thing presumed is universally a fact. When the law 
presumes that the death was not occasioned by a wound inflicted 
more than a year and a day previously, it is a fact that is pre- 
sumed ; and it is presumed upon an established principle or 
doctrine, applicable to every fact of that class. Both classes, 
then, as well of law as fact, are presumptions of fact. 

If we seek for a distinction in the kinds or classes of facts 
presumed, we shall be equally at fault. No such discrimination 
was ever attempted, and the first glance at a catalogue of pre- 
sumptions, would show its futility. Both classes, then, if classes 
they may be called, are not only presumptions of facts, but also 
of the same kinds of facts. 

Finding no light upon this division in Mr. Mathews, we look- 
ed into Mr. Glassford, as being the most likely either to illustrate 
or reject it. But he neither rejects it nor marks any definite dis- 
crimination. ‘ Presumptions are distinguished,’ he says, ‘ into 
those of law and those of fact, and although it is true that some 
of those appear to be more peculiarly than others the creation 
of positive law, it is certain that all of them are founded at 
bottom on the principles of reason, and have no other ground.’ 
If this had been said in the time of Henry VIII. or Elizabeth, 
it might perhaps have thrown some light upon the subject; but 
as Lord Coke has said, since those times, that the common law 
itself, including, of course, presumptions of law as well as those 
of fact, whatever the distinction may be, was ‘the perfection of 
reason,’ this commendation of presumptions of both sorts, comes 
a century and a half too late to afford any light upon the subject. 
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It is, in short, one of those insignificant generalities, which are 
often admired and spun out into whole chapters, in the specu- 
lative sciences, but which, however profound and edifying they 
may be in loose theories, make but an indifferent figure in a 
book of law; where their only use is to serve as a signal to the 
reader that the writer has forgotten his subject, or is bewildered 
in it. 

The only distinction hinted at, and this is only hinted at, by 
Mr. Glassford, is, that a presumption of law is one established by 
statute. But this distinction is not recognised in our law books. 
The only one that we are able to make, of what are called pre- 
sumptions of law, from those of fact, is that the former are made 
upon an established, well known rule. If they are established 
by statute, they are conclusive, as, for instance, the registry of a 
deed in pursuance of our statutes, is notice to all claimants that 
the conveyance has been made, and such notice cannot be dis- 
proved, or this evidence of it rebutted, though no person, except 
the parties, the officer who took the acknowledgment, and the 
register, ever saw or heard of the deed. But of other legal 
presumptions, some may be rebutted by parol evidence, while 
others are not allowed to be called in question at all. Some are 
not permitted to be contradicted at one time, as formerly, in 
Coke’s time, access of the husband, if within the four seas, at 
any time during the gestation, was conclusively presumed, in 
case of the wife’s pregnancy, although it might be proved that 
he was, during the whole period in question, shut up in a prison 
a hundred miles from his wife; and then, at another time, in a 
similar state of facts, the presumption may be rebutted by tes- 
timony, as is now permitted in the case just put. And again, 
the force of the evidence required, in order to rebut a presump- 
tion, is in different cases adjusted to the supposed force of the 
presumption, —as in the present state of the law, the force of 
the presumption arising from the limitation of a debt by simple 
contract, is not rebutted by an acknowledgment that it never has 
been paid, or the offer to compromise, but zs rebutted by a new 
promise. And by our law a new verbal promise is sufficient to 
rebut the presumption of payment of money due on a written 
contract, whereas by the recent British statute, it requires a new 
promise in writing to rebut the presumption. 

In regard to presumptions arising on statutes, again, some are 
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direct enactments, others are indirectly inferred from statutes. 
Thus it has been contended that the utmost period of legal 
memory, in reference to the quieting of titles by presumption, 
instead of referring to the third of September, 1180, the day 
of the coronation of Richard I., should have been fixed at sixty 
years, in reference to the limitation of real actions by statute. 
It would not, therefore, be easy to discriminate the presumptions 
arising on statutes, from those having a different origin; for in 
such a case as the one just stated, it would not be easy to say 
whether the presumption arose from the statute or not. 

If, therefore, we were at liberty to make the division hinted at 
by Mr. Glassford, there would be divers reasons to the contrary ; 
for the two classes of presumptions would not be distinguished 
by any characteristic, excepting their origin; it would be diffi- 
cult, if not impracticable, to make the distinction in many 
instances, and it would not elucidate the subject in the least, if 
it were made, as it would be merely an arbitrary classification. 

We accordingly come to the conclusion, that the author ought 
to have discarded this distinction, or have passed over it very 
lightly without adopting it; and certainly without making it the 
ground of the two great divisions of his treatise. 

Presumptions then might be divided and distributed, according 
to origin, and the reasons upon which they are founded, which 
would be a very difficult and not very instructive distribution. 

They might be classed according to the force of the pre- 
sumption, beginning with those which are conclusive, and de- 
scending successively through the various grades, according to 
the different degrees of strength and directness of the testimony 
requisite to rebut them. ‘Thus it is always presumed that a man 
has not made the contract, upon which another attempts to 
charge him; and the party proposing to enforce it, must prove 
that it was made, or must prove its execution, if in writing ; the 
statute of frauds has made this* presumption much stronger in 
some cases than it is held to be in others. So it is presumed 
that a man has conformed to the law, insomuch that in Rex 
v. Hawkins, 10 East, 211, upon the question whether a person 
had qualified himself for becoming alderman of a borough, 
by taking the sacrament within a year before the election, 
according to the provisions of the statute, it was held that he 
must be taken to have qualified himself, on the ground that every 
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one must be presumed to have conformed to the law, the con- 
trary not appearing, though this was a case in which it would 
have been somewhat difficult to prove the contrary. But this 
presumption of a conformity to the law, is of very different force 
in respect to different laws ; for the law requires a much stronger 
evidence of murder than of a petty larceny, or of the selling of 
spirituous liquors without a license. But this mode of distributing 
the subject, in reference to the force of the presumption, would, 
perhaps, on a closer inspection, be found to be attended with 
some difficulties in the details. It would, however, at least have 
one recommendation ; it would be complete, or, as the logicians 
say, exhaust the subject. 

The more convenient mode of distribution is, perhaps, that 
adopted by Mr. Mathews, in the subjects of his chapters, namely, 
in reference to the particular subjects to which the presumptions 
relate ; as those relating to the exoneration of estates from 
charges or incumbrances ; those relating to the beneficial owner- 
ship of estates, as where one person takes a conveyance for 
another’s benefit, &c. This is certainly the most easy and con- 
venient general distribution for the author. But then it amounts 
only to taking parts of chapters out of the title of evidence, 
without any material diversity in the mode of presenting the 
subjects. As he has divided his work into two parts, the first 
on presumptions of law, the latter on those of fact, which, as we 
have already intimated do not seem to us to admit of any marked 
and characteristic distinction, and as the subdivisions again do 
not seem to have any subordination and mutual dependence, 
the merit of the work seems to rest mostly in the details; and, 
in this case, as in others, the alphabetical index must supply the 
deficiencies in the execution. 

A more questionable title is rarely to be met with, than that 
of the second chapter of this work, namely, ‘ miscellaneous 
instances’ of presumptions of law. It is an appendix, or col- 
lection of notes and illustrations, to the first chapter, in which 
a general view is taken of the subject, and presumptions are there 
stated to rest on one of the following grounds, viz. ‘the laws of 
nature ; the first principles of justice; the nature and general 
incidents of property ; the innate principles of self-interest; the 
dictates of prudence and discretion; the policy of the law; 
and the motive or intention determining particular actions.’ A 
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sufficiently unsatisfactory account of the origin of presumptions 
of law; not that they may not all rest upon one or another of 
these grounds, but the division is so indefinite and obscure, that 
it is quite impossible to divine what examples are likely to fall 
into each class. If the enigma were given out, to explain what 
it is that rests on one of the several grounds above stated, we 
doubt whether one of all the learned and ingenious persons in 
the country, would discover the true answer to be, ‘a pre- 
sumption of law.’ 

The ‘ miscellaneous instances’ do not elucidate the subject. 
First, we meet with the maxim of the civil law, ‘ Semel furi- 
bundus, semper furibundus, presumitur, which the author 
seems to consider as resting on the laws of nature, a circum- 
stance certainly much in favor of the maxim, but then, so many 
things rest on this ground, that it is not a very distinguishing 
characteristic. 

Under the next head of presumptions resting on natural 
justice, the instance given is, that a child born in wedlock is 
legitimate, a maxim that, as we have noticed, could only be 
rebutted in the times of Lord Coke, by proof of the absence of 
the husband from the realm during the whole period of gesta- 
tion. But this conformity of a doctrine to the principles of 
natural justice, is, or at least ought to be, common to so many 
other presumptions, that it is quite an indifferent characteristic 
of a class. Under the same division are comprehended the 
maxims that honesty and obedience to the law are always pre- 
sumed until a fraud or offence is proved. 

Among the maxims referred to ‘ the nature and incidents of 
property,’ is the one that the right of property is with the pos- 
session ; and with this right, all others are presumed, that are 
essential to the use of the thing possessed. But this division is 
as clumsy as the others, for the presumptions respecting property 
no more rest upon its nature and incidents, than those relating 
to the person or to personal liberty, or to any thing else, are 
grounded on ‘ the nature and incidents’ of the subject to which 
they relate, and indeed it would be somewhat singular if they 
related especially to those of another subject. Another pre- 
sumption referred to this head, is the one that the owners of 
land on the side of a highway, are, prima facie, presumed to 
own to the centre of the road, just as the owner of one bank of 
a river is presumed to own to the filum aque. 
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The next general class is better distinguished on the ground 
of self-interest, it being presumed that an advantageous offer has 
not been rejected; and accordingly the law supposes that a 
donee, grantee, or devisee, accepts the gift, grant, or devise. 

Another class of presumptions is said to be founded upon the 
supposed prudence and discretion of people; as the signing, 
sealing, and delivery of instruments found in the hands of the 
obligee, are said to be presumed, as it does not consist with the 
assumed prudence of the obligor, that a deed should otherwise 
have come into the hands of the obligee. Ii will strike the 
reader that the author is here giving credit to a confidence which 
the law has in the prudence of the man, for a presumption 
which the law does not admit, namely, the signing. 

‘It may,’ says the author, ‘perhaps be thought difficult to 
imagine a case in which it can be necessary to presume the act 
of signing, except, indeed, where an instrument is mutilated in 
the place which the signature usually occupies; or where the 
instrument itself is lost. But another presents itself in the 
instance of a deed, the attestation endorsed on which records 
only the facts of sealing and delivery ; for here, as may be per- 
ceived, a possible ground is afforded to doubt the correctness of the 
execution. ‘To doubts, however, arising from this circumstance, 
no importance whatever is attached ; reason and probability alike 
avouching the maxim, omnia presumuntur recte et solenniter esse 
acta, donec probetur in contrarium ; and consequently herewith in 
a case where the point was whether a power, to the exercise of 
which signing and sealing were required, but not an attestation 
to those acts, was well executed, the word signed (though in 
the body of the instrument, the deed was stated to be signed by 
the party in the presence of the witnesses according to the 
power) being omitted in the attestation; Lord Eldon, upon the 
question, whether, after execution, it ought to be taken, that the 
donee of the power did sign in the presence of the witnesses 
attesting the sealing and delivery, said, there would be a mis- 
carriage in a judge directing a jury, if that fact was found, not 
to presume that the deed was signed in presence of the same 
witnesses as it professed to be. ‘The attestation, in that case, 
therefore, his lordship added, was good. M‘Quean v. Farquhar, 
11 Ves. 467. In the late case of Rist v. Hobson, 1 Sim. & 
Stu. 543, a demurrer to a bill for specific performance of an 
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agreement, because the bill did not allege the agreement to be 
signed, was overruled. The signature was presumed.’ p. 38, 
and note. 

The author cites, as an instance of the same class, the doc- 
trine laid down by Lord Mansfield in Taylor v. Horde, which 
is now a well established doctrine, that if two deeds bear date 
the same day, and are manifestly but one agreement, that shall 
be presumed to be executed first, the first execution of which 
supports the evident intention of the parties. 

So where the attesting witnesses to a will devising land, and 
consisting of several sheets, see only the last sheet, or that on 
which they subscribe their names ; the rule is, until the contrary 
is proved, to intend all the sheets to have been in the room 
where the witnesses were assembled. Bond v. Seawell, 3 Burr. 
1773. S.C. 1 Bl. Rep. 407. 

On the same principle, interlineations, which, if made after 
the execution of the deed would vitiate it, or at least be nu- 
gatory, will be presumed to be made before the execution and 
delivery, until the contrary is shown. ‘Trowell v. Castle, 1 
Keb. 52; Glanville, v. Pain, Barnard. 19. And the editor 
refers to Bishop v. Chambre, 1 Mood. & Walk. 116; Heffel- 
finger v. Shute, 16 Serg. & Rawle, 44. And such is the intend- 
ment, not only where the insertions supply an evident defect, 
but, also, where the matter introduced is clearly of a second or 
posterior determination; as where the interlineation was to 
enlarge a power, it was held, in the absence of proof to the con- 
trary, that the interlineation should be considered as made before 
the execution. Fitzgerald v. Fauconberg, Fitzgib. 204. To 
which instance the editor adds, that the erasure of the names of 
subscribing witnesses is presumed to have been done before 
execution; Wickes v. Caulk, 5 Har. & Johns. 41, as well as 
any other erasure ; Provost v. Gratz, 1 Pet. C. C. R. 364 ; but 
refers to Cumberland Bank v. Hall, 1 Hals. 215, as raising a 
doubt. 

We then come to presumptions said to be founded upon the 
policy of the law, which appears to us to be a very slender 
ground, upon which, either to found a class of presumptions or 
decide a case. The policy of the law : — What more indefinite 
reason could possibly be given for a doctrine ora judgment? It 
will apply to one doctrine or opinion almost as well as to another. 
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We would not, however, by any means imply that all the doc- 
trines for which this reason is given, are questionable; but we 
should think that any one for which no better reason can be 
given, ought to be very carefully scrutinized. ‘The author gives 
as instances under this class, the presumption in favor of cross- 
remainders, where land is devised between two persons as tenants 
in common, in tail, and the contrary when between more than 
two; and that money borrowed by husband and wife, on the 
wife’s estate, is appropriated exclusively by the husband. For 
the presumptions respecting cross remainders, the author cites a 
much more satisfactory reason than the policy of the law, from 
Lord Mansfield ; Cowp. 800, and from 2 East 48, n. Holmes 
v. Meynel, T. Jones 172, 'T. Raymond 452; to which he adds 
a definite and intelligible reason himself, all which are not helped 
in the slightest degree by referring them to the policy of the law. 
And so in respect to the presumption of the application of money 
borrowed on the wife’s estate, he also gives the reason, which no 
doubt has occurred to the reader, that the money, being under 
the husband’s power, is applied by him for his own use; and 
cites Kinnoul v. Money, 3 Swans. 206. n. 

We have now passed all that part of the work, which may be 
more particularly described as general and analytical, in which, 
as we have seen, the author cannot extricate himself from the 
instances and particulars, and rise to any comprehensive and 
characteristic classifications. Ip the part, which follows, where 
the business is the following out of particular propositions found 
in the books, he is more successful. But the reader always has 
before him only the particular case, without any glimpses of its 
relations and bearings as being any part of a system. Toa 
mere reader, therefore, the work is tedious. But the particular 
questions appear to be well treated, and Mr. Rand’s notes of 
the American and the subsequent English decisions, appear to 
be learnedly and faithfully made, and give a great additional 
value to the volume. ‘Though we confess we should have much 
preferred that he should have entirely remodelled the work, or 
rather made a new one, selecting and arranging the materials 
with a better adaptation to the law and practice prevailing in the 
United States in relation to titles. But until such a work shall 
be produced, the present one will be found useful to members 
of the profession. 
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It would not be interesting to our readers to go through, in 
detail, with the subjects treated in this work, but for the purpose 
of enabling them to judge whether it is one suited to their wants, 
we will give a hasty glance at the several subjects, the first of 
which is the discharge of incumbrances by a tenant for life, 
who is presumed not to discharge them for the benefit of the 
estate, and who accordingly, by discharging them, puts himself 
in the place of the former incumbrancer, and becomes an in- 
cumbrancer himself; and such we understand the law to be in 
the United States ; whereas, a tenant in tail, according to the 
law in England, is presumed to discharge incumbrances for the 
benefit of the estate. 

The subject of beneficial ownership, is next considered, where 
an estate purchased by one, is conveyed to another, and where 
a purchase is made by two, and conveyed to them as joint- 
tenants. ‘The first case is one of some interest in the United 
States, the questions arising in the second, are of very rare 
occurrence in our practice. 

The chapter relating to the performance and presumed satis- 
faction of covenants in family settlements has very rare applica- 
tion in this country. Those relating to the presumed satisfac- 
tion of legacies and portions, and the ademption of legacies, and 
to double legacies, are more adapted to our laws. ‘That respect- 
ing the right of executors to the residuary estate, is rendered 
inapplicable, by the modifications of the English law, introduced 
by our statutes and usages. 

Under the division of presumptions of fact, the author treats 
of questions which come more directly under the title of evidence. 
The various branches and applications of the statutes of limita- 
tions in reference to titles to real estates, occupy a great deal of 
space in this part of the work, in which the presumptions of 
grants, surrenders, assurances, and dedications, and the satisfac- 
tion of judgments, mortgage annuities, and other liens, form the 
leading topics. The subject of the last chapter, is the presumed 
waiver of rights by neglecting to claim or enforce them. 

















1831.] Notes on Mortgages in Cuba. 243 


ART. II.—NOTES ON MORTGAGES IN CUBA. 


Tue extensive commercial intercourse between the United 
States and the island of Cuba, brings many American merchants 
to be interested in estates in Cuba, and most frequently from 
necessity, a mortgage or conveyance of an estate in that island 
being sometimes the only security or satisfaction that can be 
obtained for demands. Some general information relating to 
the titles to real estate there, may, therefore, be practically 
useful, both to members of the profession who may be consulted 
in regard to such titles, and to persons who may be interested 
in them. It is thought, also, that the subject will, in itself, be 
not without interest to the pxOfession generally. 

The following minutes are necessarily very imperfect, as they 
are nothing more than the notes of a consultation, through an 
interpreter, with two distinguished jurisconsults of Havana, de- 
scribed in the minutes as Don N. and Dr. A. The names of 
the jurisconsults are not given, because the minutes may not do 
them full justice ; but they are believed to be sufficiently accu- 
rate to give such an outline of titles by mortgage in the island, as 
will afford general information that may be useful, without lead- 
ing the reader into any important mistake. 


Minutes relating to the execution and registry of deeds of con- 
veyance, to mortgages and other incumbrances on estates, and 
incidents to titles, in Cuba. 


A conveyance of real estate is made by a public instrument 
executed before an escribano, or notary public, who drafts the 
instrument usually ; and, as a public officer or magistrate, au- 
thenticates the execution. There are, in the Havana, ten nota- 
ries, (called public) which number may be enlarged at the 
pleasure of the government, but custom limits the number of 
public officers of this description to ten, and this limitation is 
respected, as the office is private property and sold by each 
proprietor when he quits it, as a farm or any other private pro- 
perty, the market price being from four to six thousand dollars. 
And to prevent a vacancy, each notary has constantly in nomi- 
nation a successor, approved by the government, and who 
succeeds to the office in case of the decease of the incumbent. 








244 Notes on Mortgages in Cuba. [ April, 


This nomination is renewed every month. There is a notary 
also attached to every tribunal in the place, of which there are 
many, and these notaries execute and authenticate and record 
every conveyance made by the decrees of their respective tri- 
bunals, or wherever the title or possession is determined by 
process or proceedings in such tribunals; and many of them 
have jurisdiction of suits relating to real estate; a priest, for 
instance, or any one belonging to the military, and so, many 
others, are privileged to be sued in their own tribunals only, and 
they may bring suits inthem. Besides the notaries in the towns, 
of which every one has a number, according to its size, there is 
one in every considerable village of the island. Each eseribano’s 
office is an office of record or registry of conveyances, and a 
conveyance of any estate in any part of the island may be made 
and authenticated before, and recorded in, the office of any 
escribano in any part of the island, however remote from the 
estate or the place or places of residence of the parties to it. 
If a conveyance be made abroad, it must be registered in one 
of these offices in the island. In cases of absolute convey- 
ances, this registry is that sort of notice to all the world, and the 
only one that seems to be known here, which is equivalent to a 
record in the registry of deeds in the United States. But to 
guard against subsequent conveyances, after a bona fide sale and 
conveyance, the party making it is liable to a criminal prose- 
cution. 

There is also in every jurisdiction in the island, a registry of 
mortgages and of all except implied incumbrances, such as the 
wife’s right, in certain cases, and the rights and claims of persons 
working upon the estate by contract, or supplying materials, 
clothes, provisions, or other necessaries for carrying on the estate. 
All other incumbrances, such as mortgages and attachments of 
the estate or crops, must, in order to give notice to subsequent 
incumbrancers and purchasers, be recorded in the registry of 
the jurisdiction in which the estate lies. In case the mortgage 
is made in the island, it is valid, and has the preference against 
any subsequent mortgage, if it is recorded within six days after 
the time of the execution, though such subsequent mortgage 
should be made and recorded the day after the date of the first. 
But in case of the mortgage being made abroad, there is no 
specific time limited within which it must be recorded in order 
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to give it priority, to any subsequent mortgage, though recorded 
first. As well as I can understand the replies, it seems, if the 
mortgagee, in an instrument made abroad, uses due diligence, 
and gets his mortgage recorded in the proper office within a 
reasonable time, it has priority to any subsequent mortgage, 
though such subsequent mortgage should be first recorded. 

Parties may make an agreement respecting the sale or mort- 
gage of an estate, without the intervention of a notary, and this 
agreement, though merely verbal, will be enforced, and a specific 
execution decreed, where the consideration, terms, and con- 
ditions, are sufficiently definite. In regard to contracts by 
minors, &c., the civil law governs. But although the agreement 
for a conveyance is good, without the intervention of a notary, 
yet the conveyance or mortgage, if made in the island, is always 
in practice made before a notary ; and no notary is permitted to 
make a conveyance until he has a certificate from the collector 
that the alcavala has been paid, and also a certificate from the 
proper registry of mortgages, of all the mortgages and incum- 
brances recorded in the office. The alcavala on the transfer of 
a plantation, is six per cent. on the price or value, deducting 
three hundred and fifty dollars for each slave, no alcavala being 
payable in this case upon the slaves. I use the term conveyance 
as meaning an absolute transfer, in distinction from a mortgage. 

In making the conveyance, the escribano always recites, in 
the instrument of conveyance, all the mortgages and incumbran- 
ces certified from the registry of mortgages, so that every deed 
shows of itself, the incumbrances existing on the estate at the 
time; excepting the implied incumbrances, or rather those 
arising by operation of law, and excepting those also which may 
have been recently made, and the legal time for registering 
which, to give them priority, may not have then expired. Three 
witnesses to a deed are usually necessary, and five are requisite, 
if either party is blind. When a party cannot write, a witness 
usually writes his name for him. The escribano recites the 
names of the witnesses in the body of the instrument ; they do 
not write their own names upon it. 

In respect to capacity to hold estates, foreigners are under no 
disability, they even have some privileges and preferences, if 
they settle in the island. But in case of their residing abroad, 
no condition or restriction is annexed to their title. And they 
may receive a conveyance of an estate, and may convey it 
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again, without ever coming to the island. And a conveyance 
made before any notary public or other magistrate, is sufficient ; 
a certificate of the Spanish consul being produced to prove the 
official character of the magistrate. But a mortgage made 
abroad must be registered in the proper registry of mortgages 
here, and a conveyance in fee made abroad, must be registered 
with some escribano here ; and for this purpose the certificates 
produced as aforesaid. Except in the circumstance of registry, 
there is, in general, no distinction between the formalities requi- 
site in mortgages and absolute conveyances. 

In regard to the registry of mortgages, the imperfect topo- 
graphy of the country makes it doubtful in regard to some estates, 
in what jurisdiction they lie, and in such cases, it is safest to re- 
gister in the two registries in respect to which the doubt exists, 
and certificates are obtained from both registries by the eseribano 
when he makes a conveyance. 

No alcavala is paid in case of mortgage. 

A mortgage is valid against the party making it, though not 
registered, but not entitled to priority unless registered. The 
law being the same in this respect here and in the United States. 

In regard to the remedy upon a mortgage, if the mortgager 
does not pay the money according to agreement, the mortgagee 
applies to the tribunal, when notice is given to the mortgager to 
appear and allege reasons against the sale of the estate, validity 
of the claim, &c. He has ten days for giving these reasons ; 
if any such are given, the petitioner (mortgagee) has as long to 
answer. ‘The first thing to be settled, is the amount due, and 
if this depends on the state of the account between the parties, 
the case assumes the form of an action of account, and the 
proverb here is that an action of account descends to the grand- 
children. If during the trial there is cause to doubt the good 
faith of the mortgager, and an allegation that he will remove the 
crops, or any thing else from the estate, the court will appoint a 
veedor [overseer] to see that nothing is removed from the estate, 
or if there is ground to apprehend dilapidation of the estate, the 
mortgager being unable otherwise to satisfy the debt, the court 
will take the estate under its particular management and super- 
intendence, making the manager directly answerable to itself. 
But these measures are expensive and wasteful, and rarely 
(almost never) resorted to; as they would soon consume the 
whole value in controversy. 
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The amount being determined, execution goes to the alguazil, 
(sheriff) and if the money is not paid in three days, experts 
or appraisers are appointed, one by the mortgagee and one by 
the mortgager (within twenty-four hours after notice) and if they 
do not agree in the valuation of the estate, another is appointed 
by the tribunal. If the debtor neglects to appoint within twenty- 
four hours, the one appointed by the creditor proceeds to value. 
The valuation being made known to the court by the alguazil, 
the estate is offered for sale by advertisement, and at the end of 
thirty days, a public sale is had ; when, if more than two thirds 
of the valuation is bid, the estate is sold to the person making 
the highest offer, to whom the conveyance is made by the esert- 
bano of the court, in pursuance of the decree of the court, the 
act of the debtor (as I understand the replies) not being neces- 
sary. An offer exceeding two thirds the amount of the valuation, 
is ipso facto a sale to the person making the offer, in case of its 
being the highest. It seems the person bidding has a short 
grace within which to retract his offer. Unless he retracts 
it within this grace, whatever it is, the sale is absolute, and his 
contract for the purchase is complete, and he may be coerced 
to fulfilment on his part. 

In case of fraud or mistake in the valuation, the debtor may 
petition to have it set aside, but applications of this sort must be 
made before the sale, and the court will not grant them unless 
the grounds are very strong. Such applications are very rare 
and scarcely known. If no sale is made within the thirty days, 
for defect of an offer exceeding two thirds the amount of the 
valuation, the estate may be advertised anew; and so a third 
time, &c. until two thirds of the valuation is offered. Or the 
creditor may apply to the court for a new valuation, on the 
ground of its being too high, and a third valuation may be per- 
mitted on the same ground. But another valuation will not be 
granted on this ground, the revaluations for this reason being 
limited to two by custom, and it is not frequent to have revalua- 
tions. But in case of fire, or other casualty reducing the value 
of the estate, after the valuation and before the sale, a new 
valuation might be granted at the discretion of the court. 

In making offers for the estate, in cases of this description of 
sale, it is not necessary to offer money, specific offers may be 
made ; for example, to the amount of the debt due to the mort- 
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gagee, the person proposing to purchase may agree with him on 
the terms and mode of payment ; and whatever agreement may 
be made with him, the whole amount of his debt will be included 
in the estimate, in making up the offer of two thirds of the valu- 
ation. So also of subsequent incumbrancers, the person making 
an offer may agree with them upon such terms as he can, and 
the whole amount of their incumbrances will be included towards 
making up the two thirds. So specific offers may be made for 
the excess of the offer over such incumbrance. A sale cannot 
be made for less than two thirds of the amount of the valuation. 
It is in the discretion of the tribunal to admit offers of any thing 
else than money, and offers of any thing else seem to be made, 
in most cases at least, in pursuance of the agreement of the 
parties interested. I infer from the replies on this head, that 
where the mortgagee is the party concerned in the offer, the 
offer to release a debt due to him from the mortgager, is as 
good as money. 

Sales of estates under mortgages are very frequent ; many 
estates are held under titles so acquired, and it is considered to 
be avery safe and good description of title. Don N. recollects 
but one instance of a title so acquired being disputed, and that 
was a case of minors, at the time of the sale, who made ap- 
plication to the court, after coming of age, to have it set aside. 
He also mentions one case of an appeal ; but it seems the judg- 
ment of the court was executed notwithstanding the appeal, and 
the purchaser put in possession of the estate, and the purchase 
money retained, subject to the order of the court, until the 
appeal was determined. Don N. says if the title of the purchaser 
should be defeated through any defect in the proceedings, the 
tribunal itself will be answerable; but I do not perceive that 
much reliance can be placed upon this responsibility. In case 
of the sale being set aside at the application of the minors after 
coming of age, the purchaser under the sale recovered back the 
money from the parties who had received it. The first, second, 
and third mortgagees may join in proceedings for a sale, in which 
case they have a joint voice in the appointment of appraisers, &c. 

Tacit, or implied incumbrances, or what we should call in- 
eumbrances by operation of law, are, Ist. debts due to the 
government; 2d. the amount of the wife’s portion at the time 
of marriage, or what may have been received afterwards by the 
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husband on her account (dote) ; 3d. funds of minors, &c. held 
by the proprietor in trust, as guardian; and 4th. wages of 
manager, mayorals, and debts for the requisite supplies for the 
estate, as of building materials, clothes for the people, provisions. 

Whether the property of the wife, coming to her after a mort- 
gage is made, will give priority to her claim over that of the 
mortgagee, in case of her property going to the husband’s use, 
I do not understand. This preference of the wife’s claim to 
the amount of her dote, is not admitted, unless her property has 
come to the husband’s use, nor is it admitted to the prejudice 
of the mortgagee, when the husband has other property to 
satisfy it. 

I do not understand that any other debts due to the government 
have a preference in the case of the sale of an estate, except 
the alcavala on the sale. At any rate, the certificates from the 
collector settles the amount of such claim, and the escribano does 
not make a conveyance until this amount is satisfied. In case 
of an evasion of the alcavala by the parties, both purchaser and 
seller become liable to the government in four times the amount 
of the alcavala. 

I do not understand whether funds received in trust for minors 
after a mortgage is made, are entitled to a priority over the 
mortgage. Nor do I understand which among these claims, or 
tacit incumbrances, are preferred. 

Dr. A. says that only the growing crops are pledged for supplies 
to the estate ; I could not learn from Dr. A. whether these last 
claims, (for supplies, wages, &c.) may be included in the amount 
to make two thirds of the value of the estate, in estimating the 
amount for which it is sold under a process upon a mortgage. 
This last question will of course be determined by the court, in 
any particular instance where it is suggested to them by the 
form in which an offer is made for an estate. 

A title may be established by prescription; an undisputed 
possession for ten years establishes the title absolutely against all 
claims of persons residing in the island. And a quiet possession 
of twenty years establishes the title absolutely against all persons, 
except, perhaps, persons incapable of making claim, as infants, 
&c. And in general, Dr. A., though he stated the prescription 
very distinctly in respect to residents in the island, did not think 
it so positive and absolute in the other case ; I infer, in general, 
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however, from the answers, that the two periods, of ten, and 
twenty years, are usually considered as establishing a title, and 
that persons claiming beyond those periods, must bring themselves 
clearly within some exception. 

Crops may be mortgaged distinctly from the estate, and the 
crop may be mortgaged to one creditor, and the estate to another. 
The crops may be mortgaged to any amount, and of course, for 
any number of years. And if I understand rightly, a mortgage 
of the crops does not prevent a subsequent mortgagee of the 
estate from obtaining a decree of sale of the estate, to satisfy 
his mortgage ; after the satisfaction of which, the excess of the 
price is paid over to the mortgagee of the crops, provided, of 
course, that his mortgage is registered ; so that a mortgage of 
the crops may be defeated by a subsequent mortgage of the 
estate to the amount of two thirds of the valuation. But if the 
mortgage of the crops contains a stipulation not to mortgage the 
estate, and is registered, any subsequent mortgage of the estate, 
before that of the crops is satisfied, is void. And so an agree- 
ment for such a mortgage cannot be carried into execution, during 
the existence of the mortgage on the crops containing such a 
stipulation. 

All kinds of property, both real and personal, are subject to 
attachment in Cuba at the suit of creditors; but to make an 
attachment of an estate valid against a subsequent purchaser or 
incumbrancer, the attachment must be registered in the registry 
of mortgages. 

In case of the husband’s decease, all his creditors are preferred 
to his widow, except to the amount of her portion or separate 
property, (dote) that is to say, the widow has no right of dower 
in our sense of the word. But still it is said that the laws here 
respect foreign laws in relation to contracts made abroad, or 
parties residing abroad. The doctrine of the lex loci contractis 
seems to be adopted here in the same force as in the United 
States, and even to have a wider operation, for, as foreigners 
are allowed to hold certain descriptions of real estate here, the 
opinion seems to be that the laws of the place of residence of 
the parties, in relation to dower or separate property of the 
widow, will prevail, and be adopted here in disposing of the 
estate of the deceased husband. But there would be a good deal 
of difficulty in enforcing any claim of a widow for dower out of an 
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estate sold here during the life of the husband, it seems to me, 
since the laws here would no doubt prefer creditors in case of 
the estate being insolvent, and this would be so far a departure 
from a strict application of the foreign law. Then, again, the 
question would occur whether the real estate, at the place of 
residence, was not sufficient to satisfy the claim. And again, 
in case of sale by order of court on application of a mortgagee, 
unless the wife make application for a reservation of the amount 
of her dote, but leaves the proceeds of the estate to be paid over 
to others, she forever loses her claim upon the estate and can 
make none upon the purchaser. And both the jurisconsults 
whose answers were taken, stated very distinctly and emphati- 
cally, that a sale by a tribunal would cut off all subsequent claim 
by the wife, either before or after the death of the husband, and 
they evidently had never heard of the claim of dower in the 
sense and construction of the English law, being made, and 
much, less, admitted in the island. But from what has been 
said already respecting the latitude in which the doctrine of the 
lex loci contracts is admitted here, it seems to be a matter of 
some little doubt, in case of a marriage and residence in a 
foreign country, how much respect would be paid in Cuba to 
the laws of the country where the parties should be married or 
reside, in determining the right of the widow to dower in estates 
possessed in fee in the island by the husband. ‘Though there 
would be difficulties in the way of establishing the claim here, 
and administering upon a doctrine so foreign and uncongenial to 
the laws and institutions of the place, besides the difficulty and 
expense and perplexity of maintaining any claim in the tribunals 
of the island, yet it is a claim which it is better to guard against, 
than to leave an estate open to it. 

In case of a foreign proprietor, his estate here will descend, 
or may be devised according to the laws respecting descent of 
lands, and the right of making devises by will in the country 
where the proprietor resided. 

No alcavala is paid on the estates of persons deceased in case 
of devise, bequest, or descent. W. P. 
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ART. II1.—INSURANCE—DEDUCTION IN REPAIRS.' 


A question has lately arisen among the Insurance Companies in 
Boston, as to the mode of adjusting a partial loss on a ship when 
the old materials or a part of them have been saved. It is said 
that the uniform practice in Boston has been, first to deduct 
from the cost of the repairs the allowance of one third, new for 
old, and from the balance to deduct the value of the old mate- 
rials, and that the residue is the amount for which the insurers are 
liable ; and this is said to be the usage in most, if not all, of the com- 
mercial States in Europe. It appears, however, that the Supreme 
Judicial Court of Massachusetts in a late case (Brooks v. The 
Oriental Insurance Company of Salem) which is not yet reported,” 
have decided that the value of the old materials must first be 
deducted from the cost of the repairs, and the allowance of the 
one third be made only on the balance. A like decision was 
made in New York in the year 1823, 1 Cow. Rep. 265, 
Byres v. The National Insurance Company ; and this opinion 
was adopted as the settled law by Chief Justice Savage in the 
case of Dickey v. The New York Insurance Company, 4 Cow. 
Rep. 222, 245. Chancellor Kent, also, in his Commentaries, 
3, 283, states the law in the same way, but without citing any 
authority, other than the abovementioned case from 1 Cowen’s 
Reports. 

Under these circumstances several of the Insurance Compa- 
nies in Boston have proposed to present this question anew to 
the consideration of the court ; and they wish for an opinion upon 
it, considered as an open question, independently of the authority 
of any decisions or usage. 

The Boston policies, in the clause containing the enumeration 
of the perils insured against, after specifying the seas, fire, ene- 
mies, &c. add, ‘and all other losses and misfortunes which have 
or shall come to the damage of the said ship, &c. to which 
assurers are liable by the rules and customs of Assurance in 
Boston.’ The insurance companies therefore inquire : 

2dly. Whether this clause, coupled with the uniform practice 
or custom above mentioned, will not settle the question on all 


1 The above opinion of Judge Jackson was published in the Boston Daily 
Advertiser of February 10th, 1831. 
® Since reported, 7 Pick. 259. 
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policies effected in Boston, whatever may be the general rule 
of law. 


OPINION. 

From the sketch which I have seen of the opinion of the 
court in the case of Brooks v. The Oriental Insurance Com- 
pany, it does not appear whether this question was fully argued, 
and deliberately considered by the court ; or whether it was hastily 
decided as a point already settled by the two cases in New York. 
However that may have been, as the point has never been consid- 
ered but once in the Supreme Court of Massachusetts, it is no 
proof of disrespect to present it again for a revision by the same 
court. In New York, also, it may be said to have been argued 
and considered but once only ; as in the second case the point was 
not at all discussed, but was taken for granted; and if these 
decisions are opposed to the common usage and the opinions of 
practical men, in this country and in Europe, it ought not per- 
haps to be deemed presumptuous if the insurers attempt to obtain 
a removal of them. I presume, therefore, that the court would 
have no objection to see the question brought again before them, 
and that they would readily give it a new examination. 

When in repairing a ship her old rigging or other materials 
are replaced by new, it must generally happen that the ship is 
better than she was before the accident; and therefore if the 
assured recovers the whole expense of the repairs he will be 
more than indemnified. If we could always ascertain exactly 
the extent to which the value of the ship was increased, we 
ought to deduct that amount from the sum paid for the repairs, 
and the balance (when there is no salvage) would be the real 
amount of the loss to the assured. If he receives more or less 
than that balance, he receives so much more or less than an in- 
demnity. But as it is difficult, and sometimes impossible, to 
ascertain precisely the amount of this increase in value, the law 
has assumed one third as the difference in all cases between the 
new and the old materials ; and if the fact always corresponded 
with this legal presumption, I believe there would never have 
been any doubt on the question now under consideration. The 
sum which goes to increase the value of the ship, is obviously 
not paid to repair the damages caused by the perils of the seas ; 
that sum, therefore, should always be first deducted, and the 


residue of the expenses is the amount of the actual loss, when 
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there is no salvage. If there is any thing saved from the old 
materials and sold, and the proceeds applied to pay for the 
repairs, this does not alter the proportion previously existing 
between the value of the ship before the accident, and her value 
after the repairs. If fifteen hundred dollars are expended in 
repairs, and her value is thereby increased five hundred dollars, 
it can make no difference whether the fifteen hundred dollars is 
received from one source or another ; whether part of it is de- 
rived from the sale of the old materials, or the whole advanced 
by the assured or his agents. The allowance, therefore, on 
account of the increased value, should always be made on the 
gross amount expended for repairs. 

The proportion of one third new for old, established by law, 
however convenient and just as a rule of practice, is often very 
far from the truth; and it is, I think, by imagining and stating 
strong cases arising out of that rule, that so much obscurity and 
doubt have been thrown on the other rule, which respects the 
manner of making or deducting the allowance. 

If, in stating a case, we take in one part of our statement, the 
increased value at one third, as established by law, and in an- 
other part we take the increased value according to the fact, as 
for example, at one sixth, it is not surprising that the result 
should appear to be incorrect and unjust. But if, as before 
observed, the fact corresponds with the presumption; or if, in 
settling the present question, we look only to the fact, and dis- 
regard the presumption ; or, thirdly, if we adhere to the pre- 
sumption throughout the whole of the case, I believe it will 
appear that the rule which I am recommending will in every 
instance give to the assured a complete indemnity and no more. 

Let us suppose, for example, that the ship loses a cable which 
is one third worn, and which in that state is worth two hundred 
dollars; and this is immediately replaced with a new cable 
which costs three hundred dollars. ‘The loss is two hundred 
dollars, and if the assurer pays that sum, the assured is fully 
indemnified. If after this payment, the old cable should be 
recovered, and taken by the assured for his own use, it is obvi- 
ous that he would receive more than an indemnity. But if the 
assurer takes it to his own account, the assured is still indemni- 
fied. He has lost nothing in consequence of the cable being 
fished up, and delivered to the assurer, and as he was indem- 
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nified before, he is not the less sonow. Ifthe cable, when thus 
restored to the assurer, is still worth two hundred dollars, the 
latter will have lost nothing ; and this is as it should be, because 
in the events which have happened there has been no loss. If 
it had been recovered in like manner and restored uninjured to 
the assured before the purchase of the new cable, it is obvious 
that he would have sustained no loss; and it does not alter the 
amount of the actual damage sustained by the ship, whether the 
cable is thus recovered before, or after an adjustment of the loss. 
So if the cable, instead of being slipped, had parted in a storm, 
so that when recovered it was worth only half of what it was 
before, say one hundred dollars; the assurer having paid the 
two hundred dollars towards the cost of the new cable, would be 
entitled to the one hundred dollars for which the old cable was 
sold, or else the assured would receive more than an indemnity. 
Then suppose in this latter case that the old cable had been 
recovered and sold by the assured before purchasing the new 
cable, it would make no difference in the amount of his actual 
loss, nor in the sum due from the assurer. He would still have 
(as before) a new cable, worth one hundred dollars more than 
his old one; and he would receive two hundred dollars for the 
loss of that old one ; and the assurer in both cases ought to pay 
eventually but one hundred dollars, which is the actual amount 
of the loss. It is then evident that when the fact corresponds 
with the legal presumption, and the value of the old materials at 
the time of the accident is exactly two thirds that of the new, 
the allowance of new for old should be made from the whole 
cost of the repairs, and the proceeds of the old materials should 
be deducted from the balance, in order to give to the assured an 
exact indemnity, and no more. 

We shall find that this rule will lead to the same result, what- 
ever may be the proportion between the value of the old and the 
new materials, provided that value be estimated alike in every 
stage of the adjustment. Suppose, for example, that the cable 
is half worn at the time of its loss, and is then worth one hun- 
dred and fifty dollars, and that it is replaced with a new one 
worth three hundred dollars. The loss to the assured is obvi- 
ously one hundred and fifty dollars, and if it were not for the 
rule as to the one third, the assurer would pay one hundred and 
fifty dollars, and the assured would be fully indemnified. If the 
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the old cable was afterwards recovered, and the assurer should 
take it, or the proceeds of the sale of it, the assured would still 
remain fully indemnified. So if the old cable at the time of the 
loss had been only one sixth worn, and worth two hundred and 
fifty dollars, and it had been replaced with a new one worth 
three hundred dollars, the loss to the assured would have been 
two hundred and fifty dollars, and, but for the rule as to the one 
third, he would be entitled to this sum. Suppose he had re- 
ceived it, and the old cable had been afterwards recovered and 
delivered to the assurer, the assured would still have had his 
indemnity and no more. If in this latter case the old cable 
had been broken by the accident, so that it was worth only one 
hundred and twenty-five dollars when recovered, this sum, 
whether received by the assured or the assurer, would reduce 
the actual loss from two hundred and fifty dollars to one hun- 
dred and twenty-five dollars. 

If in the preceding case, the allowance to the assurer on the 
account of new for old, instead of one sixth, according to the 
fact, had been one third according to the legal presumption, and 
the assurer had accordingly paid only two hundred dollars 
towards the loss, it is evident that the assured would receive 
less than an indemnity by the sum of fifty dollars; and this 
would be his condition whether the old cable was recovered or 
not. This injustice to the assured arises from the operation of 
the general rule as to new for old, and not from any disposition 
ef the salvage, because this is his condition when there is no 
salvage. If, then, the cable in this latter case, is afterwards 
recovered, and is taken by the assurer, it is true that he gets 
fifty dollars more than he had paid, and more than he is equitably 
entitled to. But he would have gained, or saved, this same sum of 
fifty dollars, if there had been no salvage; that is, by paying 
fifty dollars less than was equitably due from him. This gain, 
therefore, to the assurer, arises not from the manner of disposing 
and accounting for the salvage, but from the operation of the rule 
as to the one third. 

So in the other case above stated, where the cable was half 
worn, the assurer would be required by the rule to pay two 
hundred dollars, although the real loss was only one hundred 
and fifty dollars, and the assured would receive fifty dollars more 
than an indemnity ; and if the old cable should be afterwards 
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recovered and taken by the assurer, he would still have paid 
fifty dollars more than was equitably due from him. In this 
case, the rule operates unjustly on the assurer, as in the other it 
did on the assured ; but in both it is attributable to the causes 
before mentioned ; and the result does not tend in any measure 
to impeach the justice and equity of the principle which I am 
endeavoring to establish. 

I have supposed a simple case, of the loss of one article only, 
for the more convenient illustration of my views, but the principle 
will equally apply to the most complicated cases. Suppose, for 
example, that a ship is dismasted, and that it costs fifteen hundred 
dollars to repair her. If her masts and rigging were one third 
worn and decayed at the time of the accident, the loss to the 
owner, if there were no salvage, would be one thousand dollars. 
But some of the spars and rigging, having been saved at the time 
of the disaster, though not in a condition to be used in the repairs, 
are sold by the owner for five hundred dollars; and the conse- 
quence is that, instead of fifteen hundred dollars, he advances 
out of his own pocket only one thousand dollars for the repairs. 
Stull his ship is worth five hundred dollars more than it was be- 
fore, and therefore his loss in the latter case is only five hundred 
dollars ; and if he receives more than this he gets so much more 
than an indemnity. 

If the loss in this latter case were adjusted according to the 
rule adopted in Byrnes v. The National Insurance Company, 
the five hundred dollars proceeds of the old materials would be 
deducted from the fifteen hundred, the whole cost of the repairs, 
and the allowance of one third would be made on the balance, 
making three hundred and thirty-three dollars only ; when ac- 
cording to the fact, and according to the legal presumption also, 
the ship was really increased in value by the sum of five hun- 
dred dollars. It is no answer, to say that the five hundred dol- 
lars, proceeds of the old materials, was not the property of the 
assurer. It is not the less true, that the ship is worth five hundred 
dollars more than she was before the disaster, and that the assured 
has advanced and expended only one thousand dollars in making 
her so, and has therefore lost only five hundred dollars; and if 
he receives six hundred and sixty-six dollars as he would upon 
the New York rule, he gets one hundred and sixty-six dollars 
more than an indemnity. 
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But if it were necessary to the argument, I think it would not 
be difficult to maintain the proposition, that the old materials are, 
to certain purposes, the property of the assurer. If he has paid 
the full amount of the loss, and the materials are afterwards 
recovered, itis evident from some of the cases first stated above, 
that the assurer alone is entitled to them, unless the assured can 
claim more than an indemnity. So, if they are recovered before 
the adjustment of the loss, they are applied, either specifically 
or by the proceeds of their sale, to reduce the amount which the 
assurer must otherwise have paid for the repairs. If part of a 
cargo is lost, and after the loss is paid by the assurer, the lost 
articles are recovered, would any one doubt that those articles 
belonged to the assurer? And yet there is not in that case any 
actual and formal abandonment of the lost articles of the cargo, 
any more than there is in the other case, of the old materials of 
the ship. So in the case of a partial loss of the cargo, if the 
articles are recovered before the adjustment of the loss, they 
are sold, and the proceeds are applied to reduce the amount 
which the assurer must otherwise have paid. 

It is in fact a contradiction in terms, to call the salvage, (that 
is, what is saved,) a part of the loss. Thus in the case last put 
of the dismasted ship, the old spars and rigging to the value of 
five hundred dollars were never lost, and are not paid for by the 
insurer. ‘The real loss is five hundred dollars; that being the 
sum necessary (with the five hundred dollars saved from the 
old materials) to make the ship as good as she was before the 
accident. But in thus repairing her, the assured does in fact 
make her five hundred dollars better than before. For this 
latter sum, therefore, he has no claim on the insurer, but must 
pay it himself. It still appears, therefore, in whatever light the 
subject is viewed, that in order to give the assured an indemnity 
and no more, we must first deduct from the cost of the repairs, 
the amount by which the value of the ship is increased, and 
then deduct from the balance the amount of the salvage. If 
this rule ever appears to operate unjustly, it is only because we 
adopt in one part of the statement the legal presumption, that the 
increased value is one third of the expense of the repairs, whilst 
in another part we consider it as either more or less than that 
proportion. ‘Thus in the case of the cable above stated, when 
it is considered as one sixth worn in ascertaining the value of the 
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salvage, it ought to be considered as one sixth worn in adjusting 
the amount originally payable by the assurer, and so, if it is one 
half worn in one part of the calculation, it ought to be computed 
at the same rate in every other part. In other words, as we are 
obliged by the established rule to consider the increased value 
as always amounting to one third of the expense of the repairs, 
we ought to adopt the same supposition throughout, and not to 
suppose a case where the old materials were diminished in value 
more or less than one third. ‘This legal presumption would be as 
near the truth in one case as the other; and would not be more 
unjust in its operation when there is a salvage to be disposed of, 
than when it is applied solely to the allowance of new for old, in 
paying for the repairs. 

If the old materials, instead of being sold, are used in making 
the repairs, the assurers claim no allowance on that part of the 
repairs, because, so far as those materials are used, the ship is 
no stronger nor better than before. Take for example the case 
above stated of the dismasted ship, and suppose that the old spars 
and rigging, which are one third worn and decayed, are all 
worked up in the repairs, and that in addition to this, the assured 
pays one thousand dollars for the repairs. Whether we estimate 
the increased value of the ship according to the fact, or according 
to the legal presumption, we shall allow nothing on account of 
these old materials; and the allowance of new for old, in either 
case, will be one third of the one thousand dollars paid for the 
repairs. 

There is one other case which I will consider briefly, not as 
differing in principle from one that I have already mentioned, 
but because it has been urged as exhibiting in a strong light the 
supposed injustice and even absurdity of the rule which I am 
endeavoring to establish. It is the case of a new ship, which on 
going out of the harbor on her first voyage, is driven ashore and 
caused to leak badly, and is obliged to return into port to repair. 
It is necessary to take off a part of her copper to find the leak, 
which is then discovered to have arisen from the starting of a 
butt. ‘The butt is bolted anew and secured at an expense of 
ten dollars; but the copper which was taken off cannot be used 
again, and it is replaced with new copper; the whole expense 
of the repairs amounting to six hundred dollars. The assurer 
according to the established rule pays only four hundred dollars, 
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and if he is entitled to the copper which was stripped off, he 
may even be a gainer; because the old copper has lost nothing 
of its weight, and is worth as much as it was before, excepting 
only the expense and waste of melting and rolling it out anew. 
Now the whole injustice and absurdity in this case, arise, not 
from assurer’s receiving the old copper, but from the assured’s 
receiving only four hundred dollars, when he has really lost six 
hundred dollars. His ship after the repairs is worth no more 
than she was before the disaster ; but as the law presumes that 
she 1s worth more by two hundred dollars, it deprives him of 
his indemnity to that amount. This loss of the assured is not 
enhanced, nor is the injustice aggravated, by the amount which 
the assurer may receive from the salvage. If the assurer should 
receive nothing from that source, still the assured will have lost 
two hundred dollars; and if the assurer finally realizes five 
hundred dollars from the salvage, still the loss of the assured 
remains the same. I repeat, therefore, that the injustice and 
absurdity, if there be any, arises not from the amount of the 
salvage, or the manner in which it is disposed of, but from the 
operation of the rule which allows in all cases one third, new 
for old, and by which in the cases supposed, the assured receives 
two hundred dollars less than a full indemnity. 

The last case is one that will not often occur; and when it 
does, the assured, not being in any case compellable to call on 
the assurer, may pay all the expenses and retain the salvage to 
his own use. If on stating his account of the transaction, he 
finds on the one side an expense and real loss of six hundred 
dollars, and on the other a salvage of four hundred and fifty; 
but the law will not allow him to state his loss at more than four 
hundred, whilst the salvage still remains four hundred and fifty 
dollars ; he will see that although he has in fact lost one hundred 
and fifty dollars, yet he can recover nothing of the assurer, and 
he will make no demand upon them. 

There is one other objection that may be made to the rule 
which I am advocating, which it may be well to answer before 
concluding this opinion. It often depends on the discretion or 
will of the master, whether to sell the old materials, or to use 
them in the repair of the ship; and it may be said that if he 
sells them, he will, by the operation of this rule, give one third part 
of the proceeds to the assurer; whereas if he uses them in the 
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repairs, the whole will go to the benefit of the assured, and the 
assurer will have no allowance on account of those materials. I 
answer that if the old materials are sold, suppose for five hundred 
dollars, and that sum, together with one thousand dollars more, is 
expended in repairing the ship with new materials, the ship is 
better by the difference in value between the old and the new, 
which, in the case above stated, we have supposed to be one 
third ; and therefore if the assured does not pay one third of 
the expense of the repairs, he gets more than an indemnity. On 
the other hand, if the old materials are all worked up in the 
repairs, and the whole additional expense is only one thousand 
dollars, the ship, as far as the old materials are used, is no better 
than before, and her value is increased only by the difference 
between the new materials, included in the one thousand dollars, 
and the old for which these are substituted. In this case, 
therefore, the allowance of the one third must be made only on the 
one thousand dollars, or else the assured will not get his full 
indemnity. The fallacy of the argument on which the objection 
is founded, consists in considering the old materials, when thus 
used in the repairs, as worth precisely five hundred dollars, and 
yet as being no more in number and quantity, than new materials 
that would cost five hundred dollars ; whereas if they are one 
third worn, and yet are equal in value to the new, they must 
contain fifty per cent. more in quantity. Suppose, for example, 
that thirty hundred weight of old rigging, one third worn, is 
used in the repair; no allowance should be made for this, 
because it is no better than it was before. But if this old rigging 
had been sold, the proceeds of the sale would purchase only 
twenty hundred weight of new rigging; and if no more than this 
is used in the repairs, the ship is no better than before ; because, 
though she has new rigging, which is fifty per cent. better than 
the old, yet she has in the same proportion less in quantity. 
But if the master sells the thirty hundred weight of old rigg ing, 
and purchases an equal quantity of new, he must pay for it fifty 
per cent. more than the old produces; and as the old is replaced 
by new, the assured must allow for the difference. The fallacy 
consists, as before observed, in supposing the two parcels of 
rigging when equal in quantity, to be also equal in value. 

On the whole, therefore, if this were a new question which 
had never been judicially considered and decided, I should feel 
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the fullest confidence in the opinion that the allowance for the 
increased value of the ship after being repaired, should first be de- 
ducted from the whole expense of the repairs, and from the balance 
should be deducted the proceeds of the sale of the old materials, 
and the residue would be the amount for which the assurer is 
liable. 

2d. As to the second question, I think there is no doubt that 
‘the rules and customs of assurance in Boston,’ thus referred to 
in the policy, do in effect constitute a part of the contract; and 
when proved, will be considered as if they had been inserted in 
words at length in the policy. But these rules and customs are 
not referred to as prescribing the mode in which a partial loss 
shall be adjusted ; but rather, as it appears to me, for the purpose 
of ascertaining whether any loss has happened for which the 
assurers are liable. ‘The words are introduced in the clause 
which enumerates the perils insured against, in which, afier spe- 
cifying ‘the seas, fire, enemies,’ &c. it is said, ‘ and all other 
losses and misfortunes, &c. to which assurers are liable by the 
rules and customs of assurance in Boston.’ This clause may 
enlarge the list of perils to which the assurers are liable, and 
may include some which are not specifically mentioned in the 
policy ; but it cannot, I apprehend, affect the mode of adjustment 
of those losses and perils that are included. 

In the present case there is no question as to the nature of the 
loss, as it is supposed to be by the perils of the seas, which are 
expressly mentioned in the policy. ‘The only question is, how 
the loss shall be adjusted ; and for this, it appears to me that we 
are not referred to the rules and customs in Boston, but that we 
must resort to the general principles of the law, which govern in 
all other parts of the country. _CHA’S. JACKSON. 


ANOTHER OPINION ON THE SAME QUESTION, 

Given in making an award in a reference between the owner of the 
ship Superior, of Portsmouth, N. Hf. and sundry Insurance 
Compentes in Boston. 

One point made in this case by the assured, is, that there 
being old materials saved in making the repairs, by the proceeds 
of which the cost of the repairs was diminished, these proceeds 
should be deducted from the gross amount of repairs, and that 


he, as owner of the vessel, should be charged with only one 
third of the balance, instead of one third of the zross amount. 
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This is much the most important question, in principle, of any 
that has been presented to me, and one which is involved in 
very considerable difficulty. On the part of the underwriters, 
the written opinions of two of the most learned counsellors in 
Massachusetts, (Mr. Prescott and Mr. Jackson) have been ex- 
hibited to me in favor of the doctrine that the one third new for 
old should be deducted from the gross cost of repairs. These 
opinions were supported with much zeal and confidence by the 
counsel for the underwriters, and their correctness was denied 
with equal confidence on the part of the owner of the vessel, he 
being sustained in his views by the decisions of the courts in 
Massachusetts and New York. Under these circumstances, | 
have reflected much upon the subject, and now submit the fol- 
lowing as the best opinion which I have been able to form. 

The general rule of deducting one third new for old is recog- 
nised in Massachusetts and throughout the country. It is also 
decided in New York, in the case of Byrnes v. ‘The National 
Insurance Company, 1 Cowen, 265, that this deduction is to be 
made from the balance of expenses after deducting the proceeds 
of the old materials. ‘The practice in New York now corres- 
ponds to this decision, as appears by the case of Dickey v. New 
York Insurance Company, 4 Cowen, 245, and 3 Kent’s Com- 
mentaries, 283. In Massachusetts the point has lately come 
under the consideration of the court in the case of Brooks v. 
The Oriental Insurance Company, 7 Pick. 259, in which the 
same rule was adopted as in New York. It is said, however, 
by the underwriters, that it does not appear from the report of 
this case that the question was fully considered. I have made 
inquiries upon this subject, and have satisfied myself that the 
opinion of the court was formed after much deliberation, and 
there is little doubt that they will adhere to their decision, in 
case the question is presented to them anew. As the under- 
writers, however, have expressed a determination to ask the 
court for a revision of this opinion whenever an opportunity is 
presented, and as it is their wish on this account that | should 
consider it as an open question, I have yielded to their request, 
and without rezard to the foregoing decisions, have come to the 
eonclusion that the proceeds of the old materials are first to be 
deducted from the gross cost of repairs. The result of this 
opinion is, that where the repairs are made by the owner, he is 
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to retain to himself the whole of the proceeds of the old mate- 
rials, and to claim of the underwriter two thirds of the difference 
between the gross cost of repairs and the proceeds of the old 
materials. Where the repairs are made by the underwriter, 
and he receives the proceeds of the old materials, he is to retain 
those proceeds, and charge the owner with one third of the 
above difference. 

The reasons for my opinion are as follows. There is no 
doubt that the contract of insurance is strictly one of indemnity, 
and that in case of loss, nothing more should be claimed of the 
underwriters than the amount of injury sustained. 

It is also true that whatever be the age of the vessel at the 
time she meets with an accident, she, if seaworthy, must be 
presumed to be two thirds the value of a new one, and no more, 
and that whatever expenses may be incurred in repairing the 
accident, the underwriters are chargeable with but two thirds of 
them, and the owners must bear the other third, on the ground 
that the vessel is made better than she was before the injury by 
one third of the amount of the expenses. The question, then, 
is, what constitutes these expenses? Is it the gross amount paid 
out for repairs, or the balance only which remains after credit- 
ing the amount received from any sources immediately connected 
with the repairs? The great argument on which the under- 
writers rely in support of their opinion that the deduction of one 
third should be made from the gross cost, is, that if the vessel is 
repaired, she is of the same intrinsic value, whether there is any 
salvage of old materials or not, and that if the vessel is restored 
to the owners in a better condition than she was before the acci- 
dent, they ought to allow for the improvements upon the prin- 
ciple of an indemnity. ‘This is true provided the improvements 
are made wholly at the underwriter’s expense. But when they 
are made in part by the proceeds of old materials, and a ques- 
tion is made as to the amount to be charged to the owner on 
account of the improvements, the rule may be very properly 
fixed that he shall be charged with only one third of the balance 
of expenditure, after crediting the old materials. The labor and 
new materials may be really worth the gross amount of the bills 
paid for them. But in adjusting the claim for a loss under a 
policy, the payments for the new materials and the receipts for 
the old, may be well considered, as forming in connexion but 
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one account, so that only the excess of the expenditures beyond 
the receipts should be taken as the cost of the repairs. ‘There 
appears to be no more propriety in taking the value of the 
repairs instead of the cost in such case, than there would be 
where part of the work is performed without any compensation. 

In settling the account of repairs between the assurers and 
assured, where there is no salvage of old materials, we look only 
to the actual cost of repairs, without regard to their intrinsic 
value, and the deduction is made accordingly from this cost. 
Suppose a repair is made in India, where the expense is double 
what it would be at home. ‘Though the repair is no better, 
and probably not as good as if it had been made at home, yet 
the deduction of one third is made from the actual cost. So if 
it is made in a place where the expense of repairs is cheaper 
than at home. Still the deduction is only made from the cost. 
It probably would be admitted by the underwriters that they are 
gainers on the whole from being allowed to deduct a third from 
the cost of the repairs, instead of the value. Repairs for which 
underwriters are charged are usually made abroad, where they 
are much dearer than at home ; and if the owner was permitted 
to show that the repairs were worth less than the cost, he would 
claim of the underwriter two thirds of the worth of them, and 
the whole of what he was obliged to pay more than they were 
worth. 

The same principle applies to the present case. We are to 
look only in this and every other case to the amount which the 
repairs actually cost, after making every saving, and to consider 
this as the true value of the repairs. 

The rule as thus stated is much the most simple and obvious. 

Suppose an agent had been employed by the owner to make 
the repairs, without any regard to insurance: How would he 
state his account after the work was completed? He would 
naturally charge the owner with all the expenses for new mate- 
rials and labor, and credit all the proceeds of old materials ; and 
the balance would be the amount of his claim. This balance 
being paid by the owner, would be claimed by him of the un- 
derwriter as the cost of repairs, after deducting therefrom one 
third new for old. 

Suppose the vessel requires to have her copper taken off and 
to be new coppered, and the workman agrees to do this part of 
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the repairs for a certain sum, say one thousend dollars, besides 
the old materials, which are given in to him without any fixed 
value. In such case I think it could hardly be contended by 
the underwriters that they were to go into a calculation of what 
the old materials were worth, in order to increase the amount 
upon which the deduction of one third new for old was to be 
made. But the principle is the same whether the workman 
charges a less sum for the repair in consequence of receiving the 
old materials, or whether he receives a larger sum, and the old 
materials are afterwards sold, and the proceeds applied by the 
owner to reduce the expense of the repair. 

By referring to the bills of repair in the present case, it appears 
that one of the sellers of the new copper, (Mr. Tracy) took the 
old copper in part satisfaction, and received only the balance in 
cash, and the agent for the underwriters in his account of the 
expenses of repairs, charges the balance of Tracy’s bill, and 
takes no notice of the old copper. ‘This is a strong illustration of 
the truth of the foregoing remark, that the general understanding 
as to what constitutes the cost of repairs is, that it is the neat, 
and not the gross cost, and that the saving made in the old 
materials is merely a means of reducing those costs. A great 
part of the reasoning of the counsel for the underwriters consists 
in applying the rule which they have assumed to particular cases, 
and in showing that the hardships of the rule in those cases is no 
proof that the old materials should be first deducted. But the 
objection made to the rule is not so much on account of its mere 
hardships as the absurd consequences to which it leads. On 
the rule contended for by the owner, it can never follow that 
the underwriter shall be in a better situation by settling a loss 
than if no claim was made upon him. But by the other rule it 
is clear, that whenever the old materials saved produce more 
than two thirds the gross cost of the repairs, the underwriter 
will gain money by settling the loss. 

Suppose, for instance, that a newly coppered vessel springs a 
leak, and it becomes necessary to take off the copper to find the 
leak, which is found after a trifling expense of ten dollars. The 
vessel is then coppered anew at an expense of one thousand 
dollars. 'The whole cost of repairs then is one thousand and 
ten dollars, from which deducting one third new for old, the 
amount to be charged to the underwriters by their rule is six 
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hundred and seventy-three dollars. Suppose then the old copper 
fetches as much as the new within two hundred dollars, and is 
credited to the underwriters, the amount of the credit will be 
eight hundred dollars, and of the charge six hundred and 
seventy-three dollars, so that the underwriters will gain by the 
operation one hundred and twenty-seven dollars. By the other 
rule of deducting the old material in the first instance, the result 
will be much more equitable. The repairs being one thousand 
and ten dollars, and the old materials eight hundred dollars, the 
difference is two hundred and ten dollars, two thirds of which, 
or one hundred and forty dollars, is chargeable to the under- 
writers, and one third, or seventy dollars, to the owner. 

The old materials, when taken off and sold, are to be consid- 
ered as operating for the benefit of all concerned, to lessen the 
expenses, in the same manner as if the repairs had been made 
in a place where labor and materials were unusually cheap. 
Why should the underwriter be allowed to take this benefit ex- 
clusively to himself, and to say to the owner, ‘ I have expended 
such a gross sum for repairs, one third of which must be borne 
by you,’ when in fact the expenditure has been only the balance 
remaining after crediting the old materials? If the vessel is 
repaired entirely by the old materials or the proceeds of them, 
there can be no charge for materials, and of course no deduc- 
tion of one third new for old. So in respect to any portion of 
repairs made from the old materials, or the proceeds of them. 
Whatever part of the repairs is made from these sources is not 
to be taken into the account as between owner and underwriter, 
because in this respect there is no loss of property. In short it 
is only that part of the expense actually incurred from which the 
parties are not relieved by the use or sale of the old materials, 
that is to be considered as the expense of repairing the loss. 

It is in this point of view only that it is important to consider 
to whom the proceeds of the old materials belong. If they were 
not lost nor abandoned, they of course continue to be the pro- 
perty of the owner of the vessel, and in case he procures new 
materials in their stead, he is to charge the difference between 
the cost of the new and the proceeds of the old, as the sum paid 
to repair the loss, which is subject to the deduction of one third 
new for old, like any other repairs. 

The underwriters, in the present case, appear to have lost 
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sight of that part of the rule which fixes the cost of the repairs 
as the actual value. I admit that if this part of the rule should 
be rejected, it is demonstrable that they have a right to deduct 
the one third from the gross cost, without regard to the old 
material. ‘Take, for instance, the case of a cable which is lost 
when one third worn. The owner is fully indemnified by 
having another cable given him one third worn, or by having a 
new cable furnished by the underwriter, and paying back one 
third the cost of the new. If the old cable was irrecoverably 
lost, there could be no question. But it is said, what difference 
does it make to the owner whether the old cable is lost or found ; 
he has still a new cable, one third better than the old. It is true 
that it makes no difference as it respects the intrinsic value of 
his vessel. Nor does it make any difference, in this respect, 
whether the repairs on his vessel are made cheap or dear, if 
made equally well. In adjusting a loss, however, where the 
amount of claim depends upon the precise cost of the repairs, it 
becomes material to know what sums have been expended, and 
what savings have been made. ‘The owner is to be indemnified 
and nothing more. But how are we to determine what consti- 
tutes an indemnity? The new materials are better than the old, 
and the underwriters say that to avoid dispute they must be 
presumed to be one third better. It appears to me, however, 
that this is not the whole of the rule, but on the contrary that it 
is an essential part of it that the cost of the new materials are to 
be taken as their value, and that the proceeds of the old materials 
go to reduce this cost, so that it is only the balance remaining, 
which is a subject of contribution between the parties. 

It is said by the underwriters, that it is the usage in Europe 
to make the deduction of one third from the gross cost of repairs, 
and to deduct the old materials afterwards. Of this I have seen 
no evidence, and it is not pretended that there is any case 
reported in which such a usage is recognised. If such be the 
practice at Lloyd’s, as is alleged by the underwriters, it certainly 
deserves respect ; but we are not therefore obliged to follow it 
any more than various other usages at that place which are dis- 
regarded in this country, such as excluding from the deduction 
of one third new for old repairs made upon a vessel on her first 


voyage. 
It is said that it has been the practice of the Boston offices to 
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make the deduction as now claimed by the underwriters. This 
fact, however, is not admitted. Though it may exist in some 
offices, yet there is nothing to show an acquiescence in it on the 
part of the assured. On the contrary, there is no doubt that for 
seven or eight years past it has been a subject of controversy, 
previous to which time there was probably but little attention 
paid to it. 

On the whole, I am of opinion that the rule contended for by 
the owner in this case, is more correct in principle and more 
consistent with equity, than that assumed by the underwriters, 
and I have accordingly adopted it in the adjustment of the 
present loss. B. R. N, 


ART. 1V.—DOUBLE PLEADING. 


Wen some abuse or absurdity becomes inveterately lodged 
and fortified in the obscure and mysterious penetralia of the law, 
it usually remains secure in its strong hold, repulsing and defying 
the invasions of common sense, century after century, like a 
giant of the romances, lurking in a castle, or monster in his cave, 
and not seen but in mischief. The force of reasoning will be 
again and again spent upon it in vain; there the creature will still 
remain the subject of venerating prejudice, as sacred as the 
mischievous objects of worship in some of the old religions. 
And it is a great achievement in civilization and jurisprudence, 
if some Herculean jurisconsult shall once in an age exterminate 
some half a dozen of these legal nuisances, while as many more 
are springing up in their stead. It was a bold man, says Horace, 
who first went to sea, and so says Lord Holt, we think it was 
he, of the lawyer who first framed a general count in indebitatus 
assumpsit. But these achievements are comparatively trifling 
and mere sports, for it requires only boldness to put off from 
the terra firma of custom, and jeopardize one’s own person, to 
the wonder, and nothing more, of the lookers-on. If one at- 
tacks this same terra firma, he must be more than merely cour- 
ageous and strong; he must be of a meek and long-suffering 
intrepidity, for he will stir up opponents, who, besides using such 
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weapons as reason may supply, will, with a negative sapience, 
ensconce themselves behind some impregnable precedent. 

Though, therefore, we consider the law to be infested with 
some abuses and absurdities, far be it from us to enlist in any 
crusade against them. We shall content ourselves with pointing 
them out, with a due degree of indifference, leaving it to the 
more chivalrous to undertake to reform them. 

Among these absurdities we rank the rule of the common law, 
or the statute law, or of both, on the subject of double pleading ; 
for it is a rule of the common law, which limits the parties to 
one allegation of, and one answer to, any one cause of action, 
and the statute law of England, which has been adopted in the 
United States, limits the parties in like manner, in replications, 
rejoinders, surrejoinders, &c. According to the old common 
law, before its venerable simplicity and beauty were marred by 
the statute 4 Anne, c. 16, if the defendant had ten good and 
sufficient reasons to give, each one of which was a bar to the 
plaintiff’s action, he could give but one of them. ‘The same com- 
mon law held and holds that mere surplusage, that unnecessary 
and inconsequential averments, which add nothing to party’s 
case who makes them, do not vitiate, but if he gives two suffi- 
cient reasons, his case is ruined. For duplicity vitiates! This 
is the rationale of the rule. Was ever a thing more satisfactory 
than this? You shall not give two good reasons, though you 
may give one good one and as many insufficient ones as you 
please. Why not? Because the giving of two good reasons is 
bod. But the frightful consequence apprehended, as we shall by 
and by see, was multiplicity of issues, a consequence, which, 
as every lawyer knows, now ordinarily befals the parties, and 
the jury, and the court, in every case of assumpsit; and one 
with which they are not in the least bewildered or astounded. 

Let us follow out this sage doctrine, backed by so sage a 
reason, a little in detail, and see how it is practically applied ; 
and unveil some of the wisdom of our ancestors of the eleventh 
and twelfth centuries ; first reminding our readers, however, that 
there are two principal species belonging to this genus, duplicity, 
one of which is repeating the same thing, the other, giving two 
sufficient and complete grounds of action, or answers to the 
same allegation, or making too comprehensive an allegation or 


answer. 
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That we may better understand the matter, let Lord Coke 
instruct us, as well by what he says himself, as by what he cites 
from Fleta' and Bracton.” 

‘The plea that contains duplicity or multiplicity of distinct 
matter to one and the same thing, whereunto several answers 
(admitting each of them to be good) are required, is not allow- 
able in law. And this rule you see extends to pleas perpetual 
or peremptory, and not to pleas dilatory, for, in their time 
and place, a man may use divers of them; and hereof ancient 
writers speak notably. Sic actor una actione debet experiri 
saltem illad durante, sic oportet tenentem und exceptione, dum 
tamen peremptoria (quod de dilatoriis non est tenendum) ; quia 
si liceret pluribus uti exceptionibus peremptoriis, simul et semel, 
sicut fiert poterit in dilatoribus, sic sequeretur, quod si in pro- 
batione unius defecerit, ad aliam probandam possit habere recur- 
sum, quod non est permissibile, non majis quam aliquem se 
defendere duobus baculis in duello, cum unus tantum sufficiat.” 
That is, in substance, if any of our readers wish it in English, 
the party shall not plead two good defences, because, forsooth, if 
he should fail to establish one by proof, he might have recourse 
to the other, which the law will by no means allow, any more 
than that one party in cudgel-playing, shall use two cudgels, 
when one is sufficient. A lawsuit seems to be considered by 
the old writers, a single combat, in which the principal office of the 
judges was to see fair play, and take care that neither combatant 
should get an advantage in the use of his weapons, namely, the 
pleadings, in such a way as to be able to introduce the whole 
merits of his case. 

This is a very chivalrous reason for the doctrine, worthy of 
the age of the crusades. But even in those times, or at least in 
those of Coke, the general issue had no chivalry in it; for if the 
defendant could get that upon his side, he might use as many 
cudgels as he pleased, without objection on the score of unfair- 
ness; he might prove a dozen good and sufficient grounds of 
defence, and not thereby be the worse defended. This, how- 
ever, would depend upon the kind of defence, for the doctrina 
placitandi requires that some things shall be specially pleaded. 
In such case, before the battle commences, the defendant must 
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make a manifesto, in the form of a special plea, and then spike 
all his artillery except one piece, which, for the sake of fair play, 
he may choose for himself. 

And we infer that a special verdict gave some undue advan- 
tage to the defendant, for he might object different defences to 
different parts, provided he did not object two to the same part, 
This special verdict was not, however, it seems, treated like one 
of our modern cases reserved, as merely the subject of an argu- 
ment, but was pleaded to; not, however, to involve ourselves in 
the inquiry how this part of the proceedings was conducted, let 
us, as Lord Coke says, now ‘return to our author,’ and see what 
account he gives of pleading double to this same verdict. 

‘A special verdict may contain double or treble matter ; and 
therefore the tenant or defendant may either make choice of one 
matter, and to plead it to bar the demandant or plaintiff, or to 
plead the general issue, and to take advantage of all ; or he may 
plead to part one of the pleas in bar, and to another. part 
another plea; and his conclusion of his plea shall avoid double- 
ness, and hereby neither the court nor the jury is so much 
enveigled, as if one plea should contain divers distinct matters. 
And if the tenant make choice of one plea in bar, and that be 
found against him, yet he may resort to an action of an higher 
nature, and take advantage of any other matter. And the law 
in this point is by them that understand not the reason thereof 
misliked, saying, Nemo prohibetur pluribus defensionibus uti.’ 
Co. Lit. 304, a. 

Chitty gives another, though no better reason for this doctrine. 
He says it would be ‘unnecessary and vexatious to put the 
opposite party to litigate and prove two points, when one will be 
sufficient to establish the matter in issue.’ That is, to put the 
thing into plain English, for Chitty is not always lucid, if you 
allow the party to put but one point in ‘issue, then that point is 
sufficient to establish that point; and because one point is suffi- 
cient to establish that point, it is unnecessary and vexatious to 
put the opposite party to litigate two points. This may be very 
scientific and conclusive, but for ourselves, we confess we prefer 
the author of Fleta’s illustration of the two sticks, or Coke’s 
explanation that double pleading vitiates. But we may be 
prejudiced ; our readers must judge for themselves. 

It is a little singular how well an instance of this vexatious 
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double pleading, given by Chitty on the same page, from Carth. 
page 9, fits his reason. It is a case of plea of outlawry, where 
itis said that the defendant shall not plead two outlawries, for if 
the plaintiff has been once outlawed and the outlawry remains 
unrepealed, that is sufficient to prevent him from maintaining an 
action. Now to apply Chitty’s reason to this case, it will read 
thus : it is ‘unnecessary and vexatious’ for the defendant to put 
the plaintiff to ‘litigate and prove’ two outlawries. Here Mr. 
Chitty does the double pleader great injustice, who, instead 
of putting the plaintiff to prove two outlawries, offers himself 
to prove them both. Mr. Chitty’s reasons would fit the other 
cases where double pleading is resorted to, just about as well 
as it does this. In avery great proportion of plural pleas, 
the party pleading avers something, in one of the pleas at least, 
which it is incumbent on himself -to prove. 

But let us resort to Stephen, who will give us the best reason 
that can be given for this rule. ‘This rule,’ viz. that pleadings 
must not be double, says he, ‘applies to both the declaration 
and subsequent pleadings. Its meaning, with respect to the 
former, is, that the declaration must not, in support of a single 
demand, allege several distinct matters, by any one of which 
that demand is sufficiently supported. With respect to the sub- 
sequent pleadings, the meaning is, that none of them is to con- 
tain several distinct answers to that which preceded it ; the reason 
of the rule in each case is, that such pleading tends to several 
issues in respect to the same claim.’ And for this reason he 
quotes some law French attributed to Finchden in the Year 
Book 40, Ed. 3, 45, which, being literally rendered, reads, 
‘The cause is on this account, that two issues might be taken 
on the pleas.’ He then gives two illustrations from the books, 
the first of which is, we presume, the foundation of the remark 
in Chitty, and the other treatises, that, though any number of 
breaches of a covenant might be assigned, only one forfeiture of 
a bond could be alleged, for one forfeiture would fix the penalty 
upon the obligee, and twenty could dono more. ‘The example 
is taken from 2 Vent. 199, 222, upon what was called a penal 
bill, whereby the obligor promised to pay different sums at suc- 
cessive periods, to the amount of seven pounds, and the plaintiff 
alleged that he had not paid the seven pounds, or any part 
thereof, ‘ upon the several days aforesaid.’ This was held to be 
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double, for if he had failed to pay any one of the instalments at 
the time stipulated, the bond was forfeited, and therefore the 
plaintiff should have alleged only that the defendant had not paid 
such particular instalment, (singling out one) on the day stipu- 
lated. 

If Mr. Stephen were not a grave man, one would suppose 
that he instanced the example as much in ridicule, as illustration 
of the rule, since the duplicity, if any, is quite a harmless 
one, as it consists only in specifying, more or less definitely, the 
particulars included in the general fact alleged, and is only 
equivalent to the assignment of breaches in a declaration on a 
covenant. 

A case very similar occurs in Burrow.’ It was an action on 
a bond conditioned that the defendant, being appointed agent to 
a regiment, should well and truly pay over to the officers and 
soldiers all such sum and sums of money as he should receive 
for the use of the regiment. The defendant pleaded that he 
‘had well and truly paid over, &c. The plaintiff replied that 
the defendant, during the time of his agency, had received, for 
the use of the regiment, ‘ several sums of money, amounting in 
the whole to fourteen hundred pounds,’ but that he had not paid, 
and that he refused to pay, a great part thereof to and among,’ Xc. 
Here was a shocking conglomeration of duplicity, as Mr. Cald- 
ecott, the defendant’s attorney, readily discovered, and he 
accordingly demurred, and showed for cause that it was ‘ uncer- 
tain, multifarious, confused, perplexed, complicated, argument- 
ative, double,’ and says Burrow, ‘many other such epithets.’ 
Mr. Caldecott goes on with his argument, and authorities, prov- 
ing, as clear as sunshine, that the replication was not merely 
double, but more than centuple, for there might have been more 
than a hundred sums of money received, and more than a 
hundred persons among whom he ought to have distributed it, 
out of which the plaintiff ought to have selected one sum, and one 
proportion of that sum not paid over to some one officer or 
soldier of the regiment; for, said he, the replication says that 
the money was to be paid ‘ to the colonel, and the commissioned 
and non-commissioned officers, and soldiers, according to the sev- 
eral proportions of their pay, which is uncertain and complicated, 
and no issue can be taken upon it.’ So that the replication was 
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quite beyond the grasp and comprehension of the common law, 
although it was in the very words of the condition of the 
bond. Sed non allocatur ; for Lord Mansfield was always 
ready enough to disperse the technical ‘ confusion worse con- 
founded,’ in which some parts of the common law had become 
involved. Mr. Caldecott’s principles are right, said he, and the 
cases cited by him may be so too, but he makes a wrong appli- 
cation of them; for the breach assigned ‘ was singly thus ; that 
the agent had received fourteen hundred and fifty pounds, which 
he had not paid over to the colonel, officers,’ &c. ‘The amount 
of the decision, in short, is, that Mr. Caldecott’s principles were 
right, but they ought never to be applied. And so the court 
was ‘ enveigled’ by the double replication. 

The example of the pleadings in the case of the penal bill, 
cited by Mr. Stephen, in illustration of this rule in respect to the 
declaration, is in direct contradiction, in principle, to the daily 
practice in declaring in indebitatus, for a certain agreed sum, 
and also in a quantum meruit or valebat count for the same 
thing. It is true that in such case the declaration says in the 
second count for the same thing, ‘ and also for that whereas the 
plaintiff at, &c. on, Xe. sold and delivered to the defendant 
certain other goods,’ and then goes on to describe them to be 
the same ; but neither the court nor jury is thereby ‘ enveigled ’ 
into the supposition that they are really another parcel of goods, 
There is no intention of deceiving either. The plaintiff, being 
in doubt, either what he can prove, or what construction will be 
put upon the testimony by the court, does what Mr. Chitty ad- 
vises, and every body practises in such case, declares in differ- 
ent forms, so that he may be sure to have one which will cover 
his case, if any case he has. Yet this is downright double 
pleading ; and, not content with two cudgels, the plaintiff often- 
times takes half a dozen, in utter contempt of Fleta’s notions of 
fair play. ‘Though here are six allegations for the same thing, 
either of which, if supported, entitles the plaintiff to recover, and 
as many issues may be taken, yet no difficulty whatever occurs ; 
the verdict is brought in, and judgment rendered, according to 
the testimony, and nobody is enveigled or troubled with the 
duplicity. 

In illustration of this rule in respect to pleas as distinguished 
from declarations, Mr. Stephen, after instancing the case of the 
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plea of the outlawries in Carthew, p. 9, gives the following : 
In trespass for breaking a close and turning in to it five beasts, 
if the defendant pleads that A had a right of common in the 
close, and B also had a right of common in the same close, and 
by their command he entered, &c. the ‘ plea is bad for du- 
plicity.’ This, like the example of the penal bill, already 
mentioned, is chargeable with duplicity on another account, for 
it serves at the same time for illustration and burlesque. 

An example of duplicity in a replication is furnished in Rep. 
Temp. Hard. 289, where the declaration is for breaking and 
entering the plaintiff’s stable, cutting asunder a beam, and 
throwing down the tiles of the roof. The defendant justifies as 
the servant of G., pleading that G. was seized of a wall, and 
because the beam was placed in said wall, without G’s. consent, 
the defendant did enter the stable in order to remove this nuisance, 
and cut the beam as near the wall as he could, doing as little 
damage as he could, and thereby the tiles were thrown down. 
So far the pleadings are correct, but the plaintiff replies, 1, 
by traversing that the wall is G’s., and 2, that the defendant of 
his own wrong did throw down the tiles. As the traverse raised 
an issue, and was sufficient, the replication was held to be double 
on account of the other allegation. This case, as it has reference 
to duplicity of the replication, is an authority for the present 
time. But the duplicity here detected, whether it should or 
should not be considered such at present, is the less material, 
since no important right could be affected by it. 

Though this rule prohibits the alleging of two or more distinct 
and sufficient causes of the same action, for the same thing, and 
giving two or more sufficient answers to the same cause of action 
for one thing, or the same defence ; yet it does not proscribe 
the alleging of different causes of the same action, provided they 
give rise to a right to recover distinct things, though either cause 
would be sufficient to sustain the action; e. g. the plaintiff may 
allege sundry breaches of the same covenant, each of which, if 
proved, would sustain the action, for the thing claimed for each 
breach, namely, the damages, are distinct ; since the jury, though 
they may bring in a verdict for a gross amount, will necessarily 
compute the damages on each breach in making up that amount. 
So again in answering either an alleged ground of action, or an 


alleged defence against it, the rule permits distinct answers to be 
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made to the different parts that go to make up the ground of the 
action or the defence. Thus in the case before mentioned, of 
trespass for putting five beasts upon a common, though the de- 
fendant could not, under pain of duplicity, justify under A and 
B indiscriminately, he could yet, without any violation of the 
strict rule, justify under them both, if he averred that they were 
both commoners, and one had the right of putting in two beasts, 
and the other three; and that he put in the five, under their 
respective rights. In this respect the doctrines of pleading concur 
with those of common sense." 

But the liberty of thus alleging or replying, evidently leads 
to a multiplicity of issues, one of the great catastrophes intended 
to be especially eschewed by this interdiction of double pleading. 
And according to the notions of the profoundest adepts in these 
subtilties, who most sincerely believe that the rights and obliga- 
tions of men ought by all means to be determined by proposing 
and solving riddles, rather than by arguments and judgments on 
the merits, a case precisely parallel to that of the five beasts 
turned upon the common, comes strictly within the doctrine of 
duplicity. And it is matter of curiosity and amusement, if one 
has no case at stake, to observe with what unperturbable tenacity 
they adhere to this construction, regarding the doctrine, in this 
narrow view of it, with the same devoutuess, with which the 
Turks regard the doctrine of fate; and seeing, with composure, 
the non-plus of proceedings and overthrow of rights; for so it 
is decreed by the fatal doctrina placitandi. 

The case is this. Ina suit against an administrator for a debt 
due from his intestate, he pleaded that two judgments had already 
been recovered against the estate, the amount of both which 
exceeded that of the funds in hishands. This was a good reason 
why judgment should not be given against the defendant, since 
the judgment is considered, in England, as evidence that the 
defendant has assets. ‘To this the plaintiff replied, first that one 
of those judgments was recovered and kept up by collusion 
between the party in whose favor it had been recovered and the 
administrator ; and he likewise replied the same thing in respect to 
the other judgment. The defendant demurred to this replication 
as double ; and in support of its being so, argued that on the 
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plaintiff ’s establishing either of the judgments to be obtained by 
fraud, it would defeat the defendant’s plea, and entitle the 
plaintiff to judgment. It, therefore, included two sufficient 
answers to the plea, as the defendant alleged, and was therefore 
double, and so vitiated. ‘Sed non allocatur,’ says Saunders, 
‘for the court overruled it without any regard to the objection, 
as they had often done before." But Saunders then proceeds 
to remark, and he was an adept in such things, ‘ However, with 
great submission, it is an anomalous case, and against the rules 
of law which condemn double pleading.’ Though he acknow- 
ledges that this particular case had been long considered an 
exception.’ In a previous case* Saunders had argued strongly 
against a similar replication. Sed non allocatur then, also, by 
the court. 

Saunders gives us the genuine spirit of this rule against double 
pleading, and there are some examples of its application in the 
present practice, as absurd, and that might work as much wrong, 
as in this case, had it not been considered an exception. 

Upon all this, Mr. Williams, in his notes on Saunders, says, 
‘But notwithstanding these cases, it seems to be contrary to 
common sense and justice, that there should be a judgment 
against an executor who has no effects to satisfy the debt in 
demand ; namely, because his plea is mispleaded, and one of 
the judgments false.* He then cites the opinion of Lord Vaughan, 
who, remarking upon the rule, says, ‘ that the entirety of the plea, 
which is the only foundation of it, is a spongy reason and not 
sense ; for if the badness of the plea be neither hurtful to the 
plaintiff, nor beneficial to the defendant, why should the plaintiff 
have what he ought not, and the defendant pay what he ought 
not.” 

Though a party may answer distinctly the different parts of 
the entire alleged ground of action or defence, he cannot answer 
the whole, and then give another answer as to a part; e. g. in 
an action on two bonds, though the defendant may plead to one 
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payment, and to the other duress, yet if he pleads to one a 
release of all actions at a time subsequent to the acquiring of the 
right of action on both, and to the other duress, the pleading is 
bad for duplicity.’ And yet what practical objection is there to 
this kind of duplicity? It is only equivalent to the plea of the 
ten outlawries, when one would have been enough. That is, 
the defendant avers, and is ready to prove, under the first issue, 
more than is necessary for the purpose of maintaining that issue 
on his part. If the expression contains in it, what would be 
several good grounds of action or defence, why not let it stand, 
and let the party alleging, prove as many of them as he can? 
If the other party is liable to surprise, a specification may be 
ordered, as is the common practice in respect to the general 
counts. What is the general issue but precisely the same kind 
of pleading, since the defendant may give in evidence under it, 
numerous grounds of defence? Is it not a frivolous and puerile 
distinction, to prohibit the parties from alleging in their pleadings 
numerous grounds in support of, or defence against, the whole 
claim in dispute, lest this heinous offence of duplicity should be 
committed on paper, when, in the same action, under the flat 
negative of the general issue, you permit the defendant to give 
in evidence some half a dozen entire grounds of defence, if he 
has so many, that go to the whole right of action ? 

The plaintiff having by the introduction of other, further, or 
some such word, completely eluded the inhibition of double 
pleading, as far as it relates to the restatement of the ground of 
action in different forms, the rule was still more ‘ misliked by 
those who understood not the reason thereof,’ in respect to its 
application to the defendant ; and the principle of fair play, which 
had before restricted the combatants to the use of one cudgel 
each, as the plaintiff had now the liberty of using as many as 
suited his purpose, suggested the propriety of giving the defend- 
ant the same license. It was accordingly enacted by the 
statute of 4 Anne, c. 16, ‘that the defendant in any action, or 
the plaintiff in replevin, might plead as many several matters 
thereto, as he should think necessary to his defence.’ The 
common law, thus modified and mitigated, still remains in force. 
The cause of action, and, — by leave of the court, (given in Eng- 
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land by a rule of court, drawn up of course,' but with us usually 
taken of course without drawing up any formal rule) —the ground 
of defence, may be stated in as many different forms in the 
declaration, or consist of as many answers in the pleas, as 
the parties can devise, provided, of course, that they use only 
such as are adapted to the action. The rule in its most 
material applications, has, therefore, disappeared from the de- 
clarations and pleas, but it still infests the subsequent plead- 
ings, whence it can be driven only by legislative interference. 

Now it is well known that, in many cases, new facts are 
introduced in the pleas, and again, in the replication, the question 
occurs, why the opposite party should be limited to one answer 
to each plea and replication, when the defendant is at liberty to 
give as many good answers as he can to each count in the 
declaration. ‘The reason given, namely, that allowing double 
replications, rejoinders, &c., would lead to plurality of issues, as 
we have already noticed, comes too late, since we are liable to 
this plurality whether double pleading is permitted in the repli- 
cation or not. But it may be asked why it should be permitted ? 
What benefit is proposed? Precisely the same, we reply, that 
was proposed, and is attained, by authorizing the court to exclude 
the rule from the pleas, namely, the enabling the parties to state 
all the grounds of claim and defence, and because the exclusion 
of double replications, &c., may have the effect of determining 
the judgment in favor of the wrong party. 

Take an example that recently occurred. An action was 
brought on a promissory note, and the declaration consisted of 
three counts ; Ist. on the note; 2d. money had and received ; 3d. 
money paid. ‘The defendant pleaded to all the counts; 1st. 
the general issue; 2d. that the defendant did not promise within 
six years; 3d. that the action did not accrue within six years. 
The plaintiff joined the general issue; 2d, replied that the 
defendant did promise within six years; 3d, that he was out of 
the state when the action accrued, and did not return until within 
six years of the time of commencing the action. 1st. The defend- 
ant joined issue on the promise within six years ; and rejoined, 
upon the strength of a provision in the law of Massachusetts ; 
2d, that the defendant left goods in the state which might have 


' Pleading double ‘is done by giving a brief to counsel, naming your 
pleas, which he signs of course. Pay 10s. 6d. Then carry it up.’ 1 Sel- 
ton’s Prac. 295. . 
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been attached, and issue was taken upon the fact of goods 
of the defendant being so left in the commonwealth. Here were, 
then, three issues : Ist, the general issue, 2d, on the defendant’s 
having promised within six years, and 3d, on his having left 
goods in the commonwealth liable to attachment. 

As it happened, both the parties were under precisely the 
same embarrassment with this rule against double replying and 
rejoining. The plaintiff depended upon proving that the de- 
fendant was not in the state at the time when the note became 
due, or that he had made a new promise within six years, and 
the choice between these two grounds was so difficult, that he 
was unwilling to make an election. ‘The two special pleas of 
the defendant, however, gave him the opportunity to make 
replication of the two reasons why the statute of limitations 
ought not, as he supposed, to apply to his case. So we see in 
this case, that the very difficulty proposed to be avoided by this 
rule, namely, the plurality of issues, if it really be any diffiulty, 
does now actually occur, provided the pleas are sufficiently nu- 
merous, and the subsequent pleadings are so conducted, as, in 
each stage, to leave an adequate number of points exposed, on 
which to engraft duplicity. 

But there are perils at every turn in this labyrinth. The two 
special pleas, it is true, gave an opportunity to the plaintiff to 
reply to these two grounds of maintaining his action, without 
committing the fault of duplicity. After all, however, this might 
be a Trojan present, for some of the books say very explicitly, 
and so it is in most cases, that where two pleas go to the whole 
declaration, and result in separate issues, and one issue is found for 
the defendant, he shall have judgment. Verdicts for each party 
would, in such case, most generally, be directly contradictory, 
since that on one issue would affirm that the plaintiff has a right to 
recover upon the whole declaration, and that on the other issue, 
that he has no right to recover on any count; and it follows, of 
course, if the verdicts negative each other, that the plaintiff has 
not made out his case. But will the court receive a verdict from 
the jury, on one issue, that is, in itself, contradictory? If not, 
why will they receive verdicts on different issues that are so? 
Certainly two such verdicts would, when taken together, be an 
equivalent to no verdict at all; they cancel each other. Does it, 
however, invariably follow that in such a state of the pleadings, 
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the verdicts given for the opposite parties are contradictory ? 
In the case just mentioned they evidently would not be so, since 
by the provision of the law, it is intended that the plaintiff shall 
have a right to recover, if he can make out either of two alter- 
natives, namely, that the defendant was out of the commonwealth 
at the time when the note became due, and did not return until 
within six years before the time of commencing the action, or 
that he had promised within six years to pay the note. It is 
quite plain, then, that if the plaintiff could make out either of 
those facts, he ought to recover, though the jury should find the 
other for the defendant. And yet the rule is laid down very 
explicitly, that if one issue covering the whole declaration is 
found for the defendant he shall have judgment, at any rate; a 
doctrine which we venture to say,-upon the strength of the above 
example, is not, in all cases, law. It is easy to conceive of 
cases, supposing the pleadings to be correct, in which, if opposite 
verdicts are given on different issues, the plaintiff is entitled 
to judgment. If the verdicts are contradictory, they then amount to 
no verdict. If they are not contradictory, as in the above case they 
would not be, then why may not the plaintiff be as much entitled 
to judgment, as where he gains a verdict upon an issue upon 
one count, though the verdict may be in favor of the defendant 
upon the others? Where one cause of action is declared for in 
different counts, the plaintiff says in one count he has a right to 
recover an agreed price for goods sold, in another that he has a 
right to recover what they were worth. The affirmative of 
either, entitles him to judgment, notwithstanding the negative of 
the other. Of this there is no dispute. But suppose, in the 
course of the pleadings, the plaintiff says he has a right to recover 
on all his counts, although the cause of action arose more than 
six years before the action was brought, because, in the first 
place, the defendant was out of the commonwealth at the time 
when the action accrued, and did not return until within six 
years of the time of its being brought, and also because, since 
he returned, he had expressly promised to pay all the sums de- 
manded in all the counts. Is not this precisely equivalent to a 
declaring for the same thing in two separate counts on which 
separate issues are taken? It seems to us too obvious to be 
made a question. It is difficult to see any ground whatever of 
doubt that the plaintiff is entitled to judgment. One would be 
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apt to take this for granted, without looking at the books at all 
to satisfy himself on the point. But on making inquiry he will 
find, on the contrary, that Mr. Stephen apparently lays down 
directly the opposite doctrine, though without giving any author- 
ity or reason. He says, ‘ Whether one or more issues be pro- 
duced, if the decision, whether in law or fact, be in the defend- 
ant’s favor, as to any one or more pleas, he is entitled to 
judgment, though he fail as to the remainder, i. e. he is entitled 
to judgment in respect to that subject of demand or complaint, 
to which the successful plea relates; and, if it were pleaded to 
the whole declaration, to judgment generally, though the plain- 
tiff should succeed as to all the other pleas.’ p. 292. 

We cannot but think that this proposition was hastily stated by 
Mr. Stephen. We certainly should dissent from it, though it 
were propped up by ever so great a number of authorities, since, 
in the case just mentioned, it would give judgment to the wrong 
party. But so far is it from being supported, that we are not 
able to find any case that bears it out. The courts say passim, 
that they will look at the whole record in order to determine 
which party is entitled to judgment. They do not say that, in 
case the pleadings result in separate issues on the different 
counts, and only in such case, but that in all cases and whatever 
may be the pleadings, they will look at the whole record to 
decide which party or whether each party, as is sometimes the 
case, is entitled to judgment. And if they determine by inspec- 
tion of the whole record in the case just put, there can be no 
possible doubt how the point is to be determined. 

In Dodd wv. Joddrell, 2'T. R. 235, a case of replevin of cattle, 
the defendant pleaded, 1, non cepit, 2, cognisance as bailiff of 
Sir J. H. The plaintiff replied, 1, by taking issue on non ce- 
pit, 2, by traversing that the defendant was bailiff, 3, a license to 
himself, the plaintiff, from Sir J. H. to put the cattle in the 
place in question, 4, that the place was part of the Portmore 
common, in which he, the plaintiff, had a right of common. 
Here were four issues: 1, the general issue, 2, whether the 
defendant was bailiff of Sir J. H. 3, whether Sir J. H. gave the 
plaintiff license, 4, whether the locus in quo was a part of Port- 
more common. And each of these issues resulted from pleas 
pleaded to the ‘whole declaration.’ According to the doctrine 
laid down by Mr. Stephen, if the defendant succeeded on either 
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of the four issues, he would be entitled to judgment. He did 
succeed on the second and third issues, and yet the court gave 
judgment for the plaintiff. And how could they do otherwise? 
For the verdict established the facts, that the defendant did take 
the cattle, and that he took them on Portmore common, where 
the plaintiff, having a right of common, had a right to put them. 
Of what import was it, then, except in relation to the taxation of 
costs, whether the defendant was bailiff of Sir J. H. or whether 
Sir J. H. gave leave to the plaintiff to put his own cattle on a 
common in which it was conceded that he had a right of com- 
mon? It may be said that replevin is an action sui generis 
in which both parties are actors. But this does not help the 
matter, unless it be said that neither is defendant, in order to 
bring the case within Mr. Stephen’s rule. But it might just as 
plausibly be said that both are defendants, and then we should 
have a contradiction of the rule whichever should have judgment. 
It is possible this case may, with others, assist in forming a 
definite rule, instead of that of Mr. Stephen. What that rule 
would be we will not attempt at present to define specifically. 
We only contend in general that the court will inspect the whole 
record to determine for whom to give judgment, and that such 
inspection will not in all cases show that judgment is to be 
rendered as Mr. Stephen states, and yet some precise proposition 
might be framed, which, like an algebraic formula, will express 
what will always be the result of such inspection. In the case 
of Vivian v. Blake,’ where two issues were formed upon pleas 
to the whole declaration, and verdicts found for each party, though 
judgment was rendered for the defendant, as the record showed 
it should be, yet the court appear, by their language, to consider 
and decide for which party judgment shall be rendered, without 
treating the case as subject to any settled well known rule. 

It is not denied that it will, in most cases, happen that where 
the pleadings result in different issues, each arising on a plea to 
the ‘whole declaration,’ the defendant will, from the inspection 
of the whole record, be evidently entitled to judgment ; but not 
in virtue of the rule above quoted. It is a serious evil that such 
a rule should be supposed to exist, since it deprives the plaintiffs 
from replying all their grounds of action, where the state of the 
pleadings and the rules of pleading would permit them to do so, 


' 11 East, 263. 
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through an apprehension that they may entangle their rights ina 
net work of pleadings, since every additional issue, according to 
this doctrine, diminishes their chance of recovering. 

The plaintiff accordingly, in the case already mentioned, re- 
plied separately to the two pleas, namely, to the plea that there 
was no promise within six years, he replied that the defendant 
did promise within that time, and to the plea that the action did 
not accrue within six years, that the defendant was out of the 
commonwealth when the action accrued, and did not return 
until within six years of the time of commencing the action. 
If there had been but one special plea, the plaintiff, as very fre- 
quently happens under this rule against double replications, &c. 
would have been obliged to have chosen which of these two 
grounds of maintaining his action, which the law professes and 
intends and ought to allow him, he would give up, and which 
he would rely upon. 

In the same case it happened that this same rule against 
double pleading in rejoining, embarrassed the defendant also. 
The law of Massachusetts provides that though a debtor is absent 
from the state at the time when the right of action accrues, yet, 
if he leaves property in the state which is liable to attachment at 
that time, the statute shall begin to run, notwithstanding his 
absence. And by a decision of the Supreme Court' it will 
make no difference in this respect whether the property so left 
is already attached on demands to ten times its value, or is un- 
incumbered, since, though it may be under attachments to any 
amount, the creditor may still, nevertheless, commence his action, 
since by the law of the state, the circumstance of the property being 
in the state, enables him to make a valid service of his process. 

The defendant accordingly, in this case, wished to rejoin, both 
that he was in the commonwealth and that he had property in 
the commonwealth liable to attachment at the time when the 
debt became due. But this rule against double pleading pre- 
vented him from making both rejoinders, and compelled him to 
select the one on which he supposed he could most safely rely. 

If there had been no rule against double pleading, the plead- 
ings in this case would have resulted in four issues : 1, the gen- 
eral issue ; 2, whether the defendant had promised within six 


' Byrne v. Crowninshield, 1 Pick. 268. 
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years ; 3d, whether he was absent from the commonwealth 
when the action accrued, and had continued absent until within 
six years ; 4th, whether he left property within the commonwealth 
liable to attachment. Now we cannot imagine any way in which 
verdicts, that should be consistent with each other, could be 
rendered on these four issues, so as to occasion the slightest 
embarrassment to the court in giving judgment; and as to any 
danger of inconsistent verdicts, in the first place, as we have 
already said, the court will not allow them, since the jury cannot 
on oath affirm contradictions ; and again, this difficulty, if it be 
one, presents itself just as palpably under duplicity of pleading 
in the declaration and pleas, as it would under duplicity in 
replications, rejoinders, &c. Besides, it is a matter of entire 
discretion with the court, how far to allow of duplicity in pleas ; 
and it is only necessary to extend the same discretion to duplicity 
in replications, &c., to secure them effectually in this case also, 
against that evil apprehended by Coke, whatever it may be, of 
being ‘ inveigled.’ 

The system of pleading at common law, in its general princi- 
ples, is certainly a striking, and, in some respects, an admirable 
application of the science of logic. But then we should not be 
such enthusiastic devotees to its doctrines, as to vindicate in the 
cabinet and the field, all the hair-splitting and frivolous quibbling 
to be found under this title in the books of common law ; and 
reduce the practice and the administration of the law to the mere 
art of puzzling and being puzzled. Every lawyer knows that 
in the old times, the rights and obligations of parties, were 
made the stakes in a sort of logical game. ‘When I diligently 
consider,’ says Coke,' ‘the course of our books of years and 
terms, from the beginning of the reign of Edward III., I observe 
that more jangling and questions grow out upon the manner of 
pleading and exceptions to form, than upon the matter itself.’ 
The querulous exceptions and scholastic trifling of the ‘ books 
of years and terms’ have, however, in many respects, given 
place to good sense and liberal logic. But we are not, there- 
fore, to imagine that the consummation of legal science has 
ever yet been achieved; and of all its branches, the technical 
parts, those which necessarily involve more or less of merely 
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arbitrary rules, are wont to make the tardiest progress, and 
always advance with difficult and reluctant steps. They lie 
deep in the recesses of art, removed from the control and influ- 
ence of the heaving, fluctuating, and changing social world. 
Men witness and feel the tremendous shocks given to their 
affairs by the voltaic pile of counts, pleas, replications, and 
rejoinders, without, however, understanding the mysterious pro- 
cess of its combination to which it owes its power; and an 
honest client who should be told that he was made or ruined, 
independently of the rights or obligations which our laws profess 
to assign him, by the mere circumstance that the word reply or 
rejoin was not inserted in an English statute some century and 
a half ago, would be apt to think that the law dealt in magic as 
well as logic. And if he were also told that the reason why 
this same reply or rejoin had not found its way into our own 
statutes, was the fear that the introduction of two or three plain 
questions, more or less, into his case, with the consent of the 
judges, in addition to the perhaps seventy-five already disposed of, 
might have utterly confounded the court, and bewildered both 
them, the jury, and the parties, in an enchanted thicket of repli- 
cations, rejoinders, surrejoinders, rebutters, and surrebutters, — 
would, according to the event of his suit, either thank or curse 
his stars, that there were men in the world so much wiser than 
himself. 

But persons whose business and delight it is to explore the 
technical arcana of this occult art, learn by degrees to dwell 
upon its mysteries with devout enthusiasm, and are apt to be the 
last to dream of, or tolerate any change whatever. ‘They are 
too much disposed to consider all things else to be only second- 
ary and incidental to this world of their own, and if the rule of 
special pleading as limited by the statute of Anne, or if any 
other dogma of their system, is not adapted to the rights and 
duties of men, as the law professes to establish those rights and 
duties, the fault is supposed not to be in that superior and pre- 
dominant system of single pleading, but in the subordinate 
appendage to it, the whole mass of the affairs of society. If any 
change is proposed, if the exquisite perfection of the system, in 
any of its particulars, is called in question, they are too apt to 
say, ‘it is misliked by those who understand not the reason 
thereof,’ 
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As far as this rule against double pleading prevents the parties, 
in any stage of the proceedings, from alleging, and proving if 
they can, all their lawful grounds of claim or defence, we profess 
ourselves to be of the number of those who ‘mislike’ it, and 
who ‘do not understand the reason thereof.’ The legislature 
of New York, in the Revised Laws of that state, has abolished 
this restriction and extended the right of double pleading, in 
this sense of it, with leave of the court, to replications, &c. ; and 
we should not apprehend any embarrassment to the administra- 
tion of justice, if some of the other states, where the restricted 
rule of 4 Anne is still in force, should follow this example. 





ART. V.—HORSE CAUSES. 


A Treatise on the Law of Warranty of Horses. By R. S. 
Surtess, Gent. London. 1831. 


‘As full of diseases as a horse,’ says Shakspeare, and he might 
have made a comparison in another respect with equal truth, by 
saying ‘as fruitful of law-suits as a horse ;’ for of all chattels, 
the purchase of one of this sort, is the most likely to be the 
purchase of a suit. But this animal has not yet given a name 
to any title in the law, for though we have the law of shipping, 
fisheries, &c., we have as yet no such title as the law of horses. 
Mr. Surtess proposes to supply this deficiency in a duodecimo 
treatise of about a hundred pages, in which he intimates that this 
branch of the law is not as well settled as it would have been, had 
judges studied farriery more, and the year books less. ‘ Owing,’ 
he says, ‘to the nature of their profession, the judges have 
not those opportunities of acquiring information, or ascertaining 
by experience, the various peculiarities and qualifications of the 
horse, which are necessary to be known in order to arrive at a 
proper conclusion on points connected with them. Many of 
their decisions are founded more in theory than practice; and 
even their theory is often the dicta of veterinary surgeons, and 
other practical men. But their ignorance of the economy of 
the horse is not the only disadvantage under which their lordships 
labor when forming an opinion of what is commonly called a 
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“horse cause.” The contradictory evidence, not to say per- 
jury, and the stabularian and technical terms which are made 
use of, tend much to heighten the embarrassment under which 
they are placed. Far be it from me to say any thing disre- 
spectful to their lordships,’ &c. 

And the author proceeds to apologise for their lordships, for 
their ignorance of the ‘ economy of the horse,’ and their mistakes 
in this branch of the law, premising, at the same time, that no 
country possesses more competent judges of all law, that of 
horses not excepted ; but still their knowledge on this particular 
subject is but inconsiderable, for ‘it is a species of knowledge 
almost incompatible with the grave duties which they have to 
perform.’ And if the subject is one of difficulty to the admin- 
istrators of the law, how much more difficult is it, says Mr. Sur- 
tess, to the ‘ ordinary citizen of the world,’ who, in addition to 
his own doubts, has to contend with the opposite doctrines pro- 
mulgated by the judges, without knowing where to find the 
decisions, in which those doctrines may have been stated and 
applied. 

To assist such ‘ordinary citizens of the world,’ the author 
compiles this short treatise, the second of the kind, it seems, in 
English, a former one having been published anonymously, 
entitled ‘The laws relating to horses,’ which, however, Mr. 
Surtess represents to be very imperfect, scarcely touching the 
subject on which it professes to treat. 

The author, Mr. Surtess, does not venture to promise a clear 
exposition of the law relating to horses, which he says would be 
quite impossible, ‘ the cases are so contradictory, and so unset- 
tled is the law.’ He supposes that every attempt to reconcile 
and elucidate the subject, would only make it more obscure. 
He can therefore only arrange the decisions in a systematical 
form, ‘to enable the reader to draw his own conclusions, as to 
their bearing and tendency.’ 

Such is the author’s general plan, and as the horse is an 
interesting animal, and every thing relating to him, not except- 
ing the law, is not without interest, both in and out of the pro- 
fession, we will follow Mr. Surtess in the cases he has cited; 
though it will no doubt have already occurred to our readers, 
that the questions in ‘horse causes’ are most frequently those 
of fact, so that the jury are the persons which it behooved him 
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more particularly to enlighten. And yet, as it can hardly be ex- 
pected that the whole multitude of persons of all professions and 
trades, whose names go into the jury-box, can be made profound 
adepts in the ‘economy of the horse,’ the results of trials, in 
these causes, must, for any thing we can see, continue to be as 
uncertain as ever; unless a set of jurymen can be educated and 
set apart to serve on special juries in this branch of juridical 
administration. Nor would such a jury, nor will the court, or 
any other jury, be greatly assisted in deciding any such cause, 
by the systematical arrangement of a numher of ‘contradictory 
cases,’ as Mr. Surtess seems to think, though we for ourselves, 
do not see any striking diversity of opinion on the law relating to 
this species of sale. ‘The cases present, however, a number of 
examples in which it seems to be quite impossible to form an 
entirely satisfactory opinion on the facts. ‘There is no difference 
in principle between these cases and those relating to sales and 
warranties of other chattels, but there is oftener a great difficulty 
in fact, owing to the innumerable disorders and lurking vices of 
the article. ‘These cases also illustrate what lay ‘gents’ are 
apt to consider the uncertainty of the law, which is, in nine cases 
out of ten, if not ninety-nine out of a hundred, the uncertainty 
of the facts or the case. 

The first subject in this treatise affords an example of this 
sort; for the question, what is a sound horse? is more difficult 
than many of those which have puzzled the philosophers and meta- 
physicians. In order to make this point more clear, Mr. Surtess 
gives sundry definitions of a sound horse, especially among 
sportsmen and gentlemen. Such as that ‘a sound horse is one 
that is perfect in structure and action;’ as if any one would 
know what is perfection in structure and action, any better than 
what is soundness. On this subject some cases are given. ‘On 
an advertisement of a black gelding five years old, has been 
constantly driven in the plough — warranted,’ the warranty was 
held to be merely of soundness.’ A sound price is thought a 
circumstance entitled to weight as to the fact of a warranty, but 
since the time of Lord Mansfield has been held not to be, of 
itself, a warranty of soundness.” 


1 Richardson v. Brown, p. 13. 

2 Chandler v. Lopus, Cro. J. & C.4; Parkinson v. Lee, 2 East, 323; 
Mellish ». Motteux, Peake, 156; Baglehole ». Walters, 3 Camp. 154; 
Lewis v. Cosgrove, 2 Taunt. 2. 
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Mr. Surtess states the case of Earle against Patterson, (p. 20) 
which he thinks the more notable, as the plaintiff was a solicitor, 
and yet he failed to make out his case. A mare, the subject of 
the suit, having been warranted sound, ‘ was given to a carrier to 
be taken to Romford, and on the road the carrier observed that 
she began to stare and whisk about, which led him to conclude 
that something was the matter with her eyes.’ At the end of 
three weeks the defect in the eyes began to be more apparent, 
and it was then ascertained that she was ‘ buck-eyed,’ and within 
six weeks afterwards she lost one eye, and the only question 
was whether the disorder existed at the time of the sale. This 
is one of those cases which would occur, and would also be 
attended with doubt and uncertainty, though the vendor, pur- 
chaser, judge, jury, counsel, and witnesses, had all read Mr. 
Surtess’s book, and had, besides, been accomplished veterinary 
surgeons. And yet people complain of the uncertainty of the 
law, because it cannot discover, to demonstration, whether the 
animal was or was not buck-eyed on a certain day of a certain 
month. The lay ‘ gents’ are apt to complain of its,uncertainty, as 
if the uncertainty related to the law, and not to the fact of the 
animal’s being buck-eyed. 

Lord Ellenborough held cough to be a decided unsoundness. 
But ertb-biting is a more questionable point, which Mr. Justice 
Burroughs' considered as presenting a mixed question of law 
and fact in respect to warranty of soundness. ‘It is,’ said he, 
‘a curable vice, a mere accident arising from bad management 
in the training of the horse, and is no more connected with un- 
soundness than starting or shying.’ But the author infers from 
the case, that this habit, if settled and confirmed, amounts to a 
breach of the warranty of soundness. We do not, however, for 
ourselves, discover what mixture of law there is in the case ; 
unless such a question may arise upon the definition of sound- 
ness. 

Whether nerving renders a horse unsound, within the mean- 
ing of the warranty of soundness, was a question submitted to 

? Broenburgh v. Haycock, p. 27. 

* When confirmed, this habit seems, if not itself unsoundness, at least to 
be its immediate cause, according to the explanation given by the farriers, 
for they say there is no doubt that in crib-biting the horse swallows air, and 


Mr. White, quoted by Mr. Surtess, says, ‘1 have seen a horse distend his 
stomach and bowels with it to an enormous degree.’ p. 35. 
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the jury, under the direction of Chief Justice Best, now Lord 
Wynford. This is an operation frequently performed by the 
Spaniards, by burning, but the English divide a nerve that leads 
from the foot up the leg, in order to prevent the disease of the 
foot from extending to the leg. That judge was of opinion that 
a horse upon which this operation had been performed in the 
English mode, was not sound. 

Whether quidding, that is, the teeth growing jagged so as to 
prevent the animal from feeding well, is a breach of the warranty 
of soundness, the author tells us has never been adjudged. 

On the subject of roaring, again, some doubt seems to rest. 
It is stated by a witness quoted by Mr. Surtess, to be ‘ occasioned 
by the circumstance of the windpipe being too narrow for 
accelerated respiration, and that the disorder is produced 
frequently by sore throat or other topical inflammation, and that 
the disorder was of such a nature as to incommode a horse very 
much when pushed to his speed.’ Some consider a roarer, 
or high-blower, which is only a worse roarer, not to be such 
an animal as answers to the warranty of soundness. Lord 
Ellenborough is quoted, as saying,’ ‘If a horse be affected by 
any malady which renders him less serviceable for a perma- 
nency, I have no doubt that it is unsoundness; I do not go by 
the noise, but by the disorder.’ 

We pass over splents, springhalt, temporary lameness, thor- 
ough-pin, thrush, weavers, and wind-suckers, to come to the 
case of warranty against vices, under which the author gives the 
following account of a purchase, to show the importance of 
adding to the warranty of soundness, ‘free from vice.’ 

‘My brother being in want of a hunter, we were walking 
together through a public horse-fair held in the streets of a 
country town, when our attention was attracted by a very neat 
made chestnut horse, rode past by a dealer. 

‘We stopped him, and after riding the horse, and approving 
of him in every respect, my brother purchased him for some 
fifty guineas, taking the usual receipt, which I wrote out, adding 
the words “ warranted sound in every respect.” 

‘The horse did very well at first, but he was soon discovered 
to have a trick of drinking at every watering place he came to, 
and so resolute was he in his determinations, that if checked, he 
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would rear and walk on his hind legs up to the trough, and very 
likely place his fore legs in it, to the risk of breaking his knees, 
(the troughs being all made of stone in that country) and on the 
last day my brother rode him, he had been obliged to let him 
almost burst himself with water at one, lest he should take it 
into his head to walk into a deep river, along the banks of which 
he had to pass. 

‘On finding this to be the case, | went to the dealer and told 
him he must take his horse back, for the trick he had, rendered 
him quite useless as a hunter, for which purpose he had been 
bought; and I added, I considered he was vicious. This, of 
course, the dealer denied, and after talking some time about it, 
he gave me the following piece of advice: ‘“ You should, sir, 
have added free from vice to the warranty, but even then I 
should not have taken him back, for that is not vice, but play- 
fulness.” It was rather rough play certainly, but the words being 
omitted, we did not feel ourselves in a situation to try whether 
the judge would agree with our friend in the construction he 
put upon his warranty.’ 

As to returning a horse, or any other article, on account of 
its not answering to the warranty, only a reasonable time is 
allowed, and what is reasonable in this respect, as in respect to 
every other act, will depend upon the particular circumstances 
of the case. Now, to take the example given by Mr. Surtess, 
if a horse is warranted a good hunter, and a frost sets in imme- 
diately after the sale, and continues for a month, the reasonable 
time will not expire until after the frost breaks, and gives an 
opportunity for the trial of the horse. (p. 63) And then again 
the time of purchaser’s discovering the defect is to be taken into 
the account, in determining what is a reasonable time within which 
to return the article.’ 

An innkeeper has a lien upon horses, for, what we call, their 
keeping, and the English, their keep, but according to the opinion 
of Lord Wynford,’ a livery-stable-keeper has no such lien. 

It appears that if a horse is injured in consequence of unskil- 
ful shoeing, the smith will be answerable. But in respect to 
the veterinary surgeon, the Jaw seems to be very indulgent to 


' Kettletas ». Fleet, 7J. R. 424 
* Wallace v. Woodgate, p. 71 
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mistakes and unskilfulness, and the law is the same as in the 
case of other surgeons and in that of physicians, who are not 
indictable for maiming or killing their patients, except in the 
grossest cases of a wanton disregard to and presumptuous tamper- 
ing with human life; nor are they answerable in damages to 
the party injured by their practice, except in a very strong and 
palpable case; for the courts consider the maxim of caveat 
emptor to apply with pretty strong force to the cases of a pur- 
chaser of medicine and advice. 


ART. VI.—COWEN’S DIGEST. 


Al General Digested Index to the nine volumes of Cowen’s 
Reports of Cases argued and determined in the Supreme 
Court and in the Court for the Trial of Impeachments and 
Correction of Errors in the State of New York. By the 
author of those Reports. Albany. Wm. & A. Gould & Co. 
1831. 8vo. pp. 559. 


Tue rapid multiplication of law books makes it every day more 
important that works of this kind should be conveniently arranged. 
When the number of books to which a practitioner was obliged 
to resort in the course of business was very limited, a few 
minutes more or less, spent in examining any one of them, was 
of little consequence. But now when the mere digests of 
reported decisions are more numerous than all the volumes of 
reports formerly were, every thing by which the time spent in 
examination is likely to be increased or diminished, deserves 
serious attention. 

In one of our former numbers we complained of Mr. Coxe’s 
Digest of the United States Reports, on account of his having 
heaped the cases under each title together in a chronological 
order, instead of reducing the decided points to a systematical 
arrangement, and also for his neglecting to make subdivisions 
under the general heads. 

Mr. Cowen’s Digest is liable to the same objections, though 
not to the same extent. It presents the cases under each head 
chronologically, and without any subdivision of the general titles ; 
but in order to facilitate research, it gives a sort of index or table 
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of contents at the beginning of each of the longer titles, with 
references to the different points or sections, which are numbered. 
As a specimen of the author’s plan, we extract the index placed 
at the head of the title Mortgage. 


‘I. Of the nature, effect, form, and validity of a mortgage, and 
the interest of the parties, 1 to 5, 9, 12 to 25, 28 to 34, 102, 
107, 112 to 114, 127, 128, 139, 153. 

II. Acknowledgment, proof, registry, and preference, 11, 39, 47 
to 55, 62 to 65, 70, 93, 101, 103 to 105, 124, 130 to 137, 140. 

III. Does not extinguish even a simple contract, 125. 

IV. For what claims it may be enforced, 6 to 8, 10, 23, 25. 

V. Of the power of sale, 14 to 16, 47 to 61. 

VI. Of the assignment, assignor, and assignee, 12, 40 to 45, 56 
to 69, 106 to 108, 116 to 118, 129, 132 to 137, 140 to 144, 149 
to 152. 

VII. Of the payment and discharge of a mortgage, 90, 92, 94 to 
101, 108, 109, 124, 125, 126, 149, 150. 

VIII. Rights of a junior incumbrancer by mortgage or judgment, 
35 to 39, 152. 

IX. Of merger by the meeting of the legal and equitable estates, 
and the extinguishment of the mortgage debt, 71 to 88, LL1. 
X. Of foreclosure and sales, and the practice and practical forms, 

40 to 46, 94 to 101, 109, 110, 115, 116, 138, 145 to 148. 

XI. Notice to quit. 89. 

XII. Remedy on the collateral bond, 109, 147. 

XIII. Mortgage of goods, 120. 

XIV. Evidence, 26, 27, 91, 112, 114, 121, 122, 123, 144, 163. 

XV. Computation of time, 138. 

XVI. Other matters; power, 14, 16, 17 to 22, 47 to 61; court of 
chancery, 23 to 27, 70, 121, 122; judgments and executions, 
32, 128, 129, 149 to 152; purchase, meaning of the word, 34; 
tax, 38, 39; deed, 45; estate, meaning of the word, 185; 
ejectment, 92, 118, 123, 126; usury, 102, 118, 119, 153; 
vendor and vendee, 119; witness, 123, 144; payment, 125; 
principal and agent, 14, 16, 17, 22, 47, 61, 133, 134; statute, 
138; trustee, 143; set off, 149 to 151.’ 

There is no doubt that a table of contents of this kind is of 
some assistance to the reader, but much less than a subdivision 
of the title would have been. The bearing of the decisions on 
any topic is much more readily seized by the reader when he 
views them all connected together in one place, than when they 
are dispersed through eight or ten pages. Where one of the 
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divisions of the contents contains eight or ten references, it is 
very evident that in order to examine all the points, the reader 
must keep turning backward and forward, from the index to the 
number first referred to, then back again to the index, then 
forward to the next number, and so on, till all the points referred 
to have been read. It is a very moderate computation to say 
that it will take twice the time on an average to examine any 
subject in this digest, that it would to look over an equal quantity 
of matter in a digest conveniently subdivided, like Johnson’s. 
Besides this, the straining of the eyes, which to those whose 
organs are not strong, is always very great in consulting any 
digest, will often be increased almost beyond endurance, in 
turning over one arranged, or rather not arranged, like this of 
Mr. Cowen. 

Another evil which is oecasioned by the chronological 
arrangement of a digest, is the constant repetition of the same 
point, where it is decided in several cases, and of course an 
increase of labor to those who have occasion to consult the 
work. We offer the following extracts from the title Usury, as 
an example of these repetitions. 

‘4. Discounting a note at 7 per cent. and taking the interest in 
advance, is not usury, either in bankers or others. New York 
Firemen Insurance Company v. Sturgess, ii. 664. 

9. The right to take interest in advance on discounting a note, 
is not confined to banks, bankers, and merchants discounting bills 
in the fair course of commercial business, but extends to individ- 
uals, and others having a general right to discount. New York 
Firemen Insurance Company v. Ely. ii. 678. 

10. The rule is this: Taking interest in advance is allowed for 
the benefit of trade; though it exceed the legal rate of interest. 
The instrument thus discounted must be such as will, and usually 
does, circulate in the course of trade, viz. a negotiable instrument, 
and payable at no very distant day. Under this restriction, taking 
interest in advance, either by a bank, an incorporated company 
without banking powers, or an individual, is not usurious. id. 

23. Taking the interest in advance, on discounting a note, is 
not usury, though it was formerly held otherwise. Bank of Utica 
v. Wager, ii. 712. 

24. But if seems this is confined to bankers, and those who deal 
in commercial paper by way of trade. id.’ 


How much more convenient and satisfactory would it have 
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been to the reader to have had these three cases collected 
together, and the points decided by them given only once. 

It has been objected to Mr. Cowen’s abstracts of cases in 
his reports, that they are filled up with statements of general 
principles which are so familiar as to need no repetition. ‘This 
index is, perhaps, liable in some degree to the objection of 
containing much unimportant matter. We are far from objecting 
to a statement of the general principle on which a case hinges. 
Yet we do not think every intimation of an opinion by a judge, 
is worthy of being placed in an abstract. It requires great 
judgment to determine correctly what to admit and what to reject ; 
and the error of inserting too much, is less important than that 
of omitting any thing which deserves notice. Yet after making 
every allowance, we find many things set down in Mr. Cowen’s 
digest and numbered by him as points, which seem entirely 
unworthy of that distinction. ‘Thus after stating two points as 
established by a case referred to, the next point is as follows, 
* The cases upon the two last points considered. id.’ 

Of what use is this intimation to the reader. If he wished to 
find references to cases upon those points, he would, as a matter 
of course, look at the case without this line from the digester. 
To a person who does not intend a particular examination of the 
subject, the fact mentioned in the sentence, that the cases are 
considered in a particular place, is entirely useless. In another 
place, we find the following: ‘1. The general duty of a factor 
considered. Leverich v. Meigs & Reed, i. 645,’ and ‘10. 
The nature and effect of a commission del credere consider- 
ed. id.’ and ‘ 14. Rights of set-off between these two consider- 
ed. id.’ The information that certain subjects are considered 
in certain cases, seems to us altogether superfluous, since the 
precise decisions or opinions upon those very subjects, are, or 
ought to be, always stated under the same titles. 

Having found so much fault with Mr. Cowen, we must in 
justice say that the titles in his digest are well chosen, and that 
he has given very full abstracts of the cases reported. 
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ART. VIL.—ADVICE TO A YOUNG LAWYER. 


Be brief, be pointed; let your matter stand 

Lucid in order, solid, and at hand ; 

Spend not your words on trifles, but condense ; 
Strike with the mass of thought, not drops of sense ; 
Press to the close with vigor once begun, 

And leave (how hard the task!) leave off, when done. 
Who draws a labor’d length of reasoning out, 

Puts straws in line, for winds to whirl about ; 

Who drawls a tedious tale of learning o’er, 

Counts but the sands on ocean’s boundless shore. 
Victory in law is gain’d, as battles fought, 

Not by the numbers, but the forces brought. 

What boots success in skirmish or in fray, 

If rout and ruin following close the day ? 

What worth a hundred posts maintained with skill, 
If these all held, the foe is victor still? 

He, who would win his cause, with power must frame 
Points of support, and look with steady aim ; 
Attack the weak, defend the strong with art, 

Strike but few blows, but strike them to the heart ; 
All scatter’d fires, but end in smoke and noise, 
The scorn of men, the idle play of boys. 

Keep, then, this first great precept ever near, 

Short be your speech, your matter strong and clear, 
Earnest your manner, warm and rich your style, 
Severe in taste, yet full of grace the while ; 

So may you reach the loftiest heights of fame, 

And leave, when life is past, a deathless name. 














DIGEST OF RECENT DECISIONS. 


The most important cases in 


VERMONT REPORTS. Vols. I. and II. 

HALSTED, New Jersey. Vol. VI. 

GILL and JOHNSON, Maryland. Vol. I. 

PICKERING, Massachusetts. Vol. VIII. 

MASON. Vol. V. Circuit Court of the United States in the District 
of Maine, New Hampshire, Massachusetts, and Rhode Island. 


ACTION. 

If A’s personal property is attached ina suit against B, and A sells 
and assigns his property to a third person while it is under at- 
tachment, an action of trespass for the benefit of the vendee, 
against the attaching officer, is properly brought in the name 
of A. Holley v. Huggeford, 8 Pick. 73. 

ACTION ON THE CASE. 

Where real property is in the possession of a lessee, other than a 
tenant at will, case, and not trespass, is the proper form of 
action to be brought by the landlord for an injury by a stranger 
affecting the inheritance, even where trespass would be the 
proper remedy if the landlord were himself in possession. 
Lienow v. Ritchie, 8 Pick. 235 

ADMIRALTY. 

1. The admiralty has jurisdiction over petitory, as well as possessory 
suits, to reinstate owners of ships, who have been wrongfully 
displaced from their possession. Schooner Tilton, 5 Mason, 465. 

2. The admiralty has jurisdiction in case of a wrecked ship, to 
decree a sale upon application of the master. Ib. 

AMENDMENT. 

1. A verdict may be amended by the judge’s notes, after error 
brought and joinder in error. Clark v. Lamb, 8 Pick. 415. 
2. A special verdict cannot be amended by the minutes of the 
judge, without the consent of both parties. Walker v. Dewey, 

8 Pick. 520. 
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%. If the infancy of the plaintiff is pleaded in abatement, the 
court may allow him to amend by inserting in the writ, that he 
sues by A, his next friend. Blood v. Harrington, 8 Pick. 552. 

ASSIGNEE. 

1. The assignee of a bond takes it subject to all the equities which 
existed against it in the hands of the original obligee; and a 
fraud in obtaining the bond by the obligee, may be set up in an 
action at law, as a defence against the assignee, though he pur- 
chased it for a valuable consideration, and without notice of the 
fraud. Barrow v. Bispham, 6 Halst. 110. 

2. The assignee of a rent charge may take advantage of the clause 
of re-entry. Farley v. Craig, 6 Halst. 263. 

3. Whether an ejectment may be brought by the assignee of the 
rent charge against a tenant of the demised premises, on a refusal 
by him to pay rent according to the terms of the lease, and the 
clause of re-entry contained therein. Quere. Ib. 

ASSIGNMENT. 

1. In an indenture of assignment and release between a debtor 
and his creditors, the property assigned was described as a 
quantity of certain kinds of goods in the hands of divers persons 
named, and it was provided that a schedule of the property 
should be made out and annexed to the instrument ‘ as soon as 
may be.’ eld, that annexing a schedule was not a condition 
precedent to the operation of the release; and that omitting to 
annex it did not make the assignment void or defeat the release ; 
though the provision might amount to a covenant that the debtor 
would, whenever it should be required, make out and annex 
such schedule. Emerson v. Knower, 8 Pick. 63. 

2. Where goods on consignment at Boston were, on the failure of 
the owners, assigned for the benefit of creditors, and before 
notice to the consignees of the assignment could be reasonably 
given, another creditor of the debtor’s attached them by a trustee 
process in Boston, the debtor and the creditors being citizens 
of the state of Pennsylvania; it was held, that the assignment, 
if bona fide, was a sufficient title to pass the goods to the as- 
signees, and to overreach the trustee process. Bholen v. Cleveland, 
5 Mason, 174. 

ASSUMPSIT. 

1. A tax imposed by a municipal corporation, cannot be recovered 
on a count for money paid, laid out, and expended; although 
such corporation has paid the cost of the improvement, for which 
the tax was created. Mayor and City Council of Baltimore v. 
Hughes, \ Gill & Johns. 480. 
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2. Nor can the cost of such an improvement, or any part thereof, 
be recovered from a defendant liable to pay tax therefor, on a 
count for work and labor, where the ordinance under which the 
work was done, has not been properly pursued, so as to create a 
legal liability in the defendant. J. 

ATTACHMENT. 

Butter made from the milk of a debtor’s only cow, is exempt from 
attachment and execution. Leavitt v. Metcalf, 2 Vermont 
Cases, 342. 

ATTORNEY. 

An attorney who is employed to collect a debt is liable to his client 
if he neglect, without fresh instructions, to pursue the bail of the 
debtor in due time. And though the bail be insolvent, yet if 
there be reasonable ground to believe that the officer will be 
liable upon a failure to collect of the bail, the bail should be 
pursued for that purpose. Crooker v. Hutchinson, 1 Vermont 
Cases, 73. 

AUDITA QUERELA. 

Audita querela will not lie where a writ of error is the proper 
remedy, though such writ is taken away by statute. Dodge v. 
Hubbell, 1 Vermont Cases, 491. 

BAIL. 

A person having become bail in one state in the Union, may take 
the principal in another state. Commonwealth v. Brickett, 8 
Pick. 138. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. The endorsee of a note void in its creation, may recover of the 
endorser without proving a demand of the maker. Chandler v. 
Mason, 2 Vermont Cases, 193. 

2. When a bill of exchange is endorsed in full, all the legal interest 
is transferred to the endorsee, and having the legal interest, he 
alone is qualified to maintain an action on such bill. He cannot 
use the name of the payee, because the payee having transferred 
his interest, can have no competency to maintain an action. 
Bowie, use of Ladd vy. Duvall, 1 Gill & Johns. 175. 

3. So where it appeared that the note of the defendant, payable to 
B. or order, had been endorsed as follows, ‘I assign the within 
for value received, to L. ;’ signed B., but which endorsement was 
erased just before the jury was sworn; it was held that an action 
in the name of B., originally instituted for the use of L., could 
not be maintained upon the note, as there was no evidence from 
which the jury could infer that the payee and plaintiff was the 
holder of the note ; neither could an action be maintained on the 
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money counts, although there was proof of an express promise to 
pay the sum demanded in such suit, as that must be considered 
as enuring to the benefit of him who had a right to the note. 
Tb. 


. The endorsement of T., on the promissory note of E. payable to 


A., as follows: ‘I hereby guarantee the ultimate payment of the 
within note,’ is void for want of consideration; and under the 
plea of non assumpsit to a declaration founded upon that guar- 
anty, the objection to the want of consideration may be taken. 


Aldridge v. Turner, 1 Gill & Johns. 427. 


. Where I., an endorser of a protested bill, after having had suffi- 


cient opportunity to ascertain the circumstances of the present- 
ment, protest, and notice, promised M., a subsequent endorser, 
who had taken up the bill, to repay him, and afterwards received 
the bill from M., proved it in his own name against the estate of 
the drawees who had failed, and received a dividend upon it, 
and retained the bill; it was held, that I. was liable on this 
promise to repay M., unless he could prove that his promise was 
made under a mistake of the facts. Martin v. Ingersoll, 8 
Pick. 1. 

During the Christmas holydays vessels are not allowed to clear 
out at the Havana; it seems, therefore, that during the continu- 
ance of the holydays, it is not necessary to write a notice of the 
dishonor of a bill, to be sent to a foreign port. Ib. 


. The maker of a note, who has been committed to jail on execu- 


tion on a judgment in favor of the holder, but has not paid the 
note, is still liable to be sued by an endorser who pays the 
amount of the note to the holder; and the suit of the endorser 
may be brought while the maker is still in jail in the prior suit. 
Cole v. Cushing, 8 Pick. 48. 


. An action for money had and received may be maintained by 


the endorsee of a note against the maker, although the note was 
signed by the maker merely for the accommodation of the payee, 
and the maker never received either money or any other con- 
sideration for signing it. JO. 


. Where the holder of a note with several endorsers in blank, 


sues the maker and writes over the name of the first endorser 
an order to pay it to himself, the holder, but without striking 
out the names of the subsequent endorsers, he does not thereby 
discharge them ; and therefore one of them who pays the amount 
of the note to the holder, may sue any of the prior parties. Jb. 


10. A bill of exchange, which was endorsed by C. of New Orleans, 


and was payable in Boston, was owned by T. of New York. 
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The bill was dishonored by non-acceptance, August 11, and 
H., who was T’s. agent at Boston, wrote to 'T’. by mail the same 
day, informing him of the dishonor of the bill. T., by an answer 
dated August 13, requested H. to give the notices. H. accord- 
ingly had the notice to C. put into the mail at Boston, August 
19. Held, that the notice was not seasonable, even if T. was 
justifiable in sending to H., instead of sending notice himself 
directly from New York to New Orleans. Talbot v. Clark, 8 
Pick. 51. 

11. In an action by the holder of a bill of exchange against an 
endorser, a subsequent endorser is not a competent witness to 
charge the defendant, without a release from the plaintiff. Zb. 

12. The defendant, a merchant in this country, directs the plaintiff, 
his correspondent in England, to purchase goods and to draw 
for the price on a banker in London; who also authorizes the 
plaintiff to draw. The plaintiff, having similar orders from other 
persons, purchases goods in his own name for them and for the 
defendant indiscriminately. On the 30th of July he draws a 
bill in his own name at three months, payable on account of the 
defendant. The bill is drawn on account generally, in payment 
for several parcels of goods, and not in payment for goods pur- 
chased for the defendant ; the defendant however being indebted 
to the plaintiff to the amount of the bill for goods already sent 
to him. The banker accepts the bill, having then in his hands 
only a small balance due to the defendant, but in September he 
receives funds beyond the amount of the bill. A few days 
before the 2d of November, when the bill falls due, the acceptor 
becomes a bankrupt. On the 26th of November a stranger, 
through mistake, pays the bill for the honor of a person not a 
party, claiming, however, to hold the plaintiff and all the other 
parties, but no notice of the dishonor is given to the plaintiff. 
Afterwards the person who paid the bill recovers judgment 
against the plaintiff upon a default by consent. In an action 
by the plaintiff against the defendant to recover the price of the 
goods, it was held, that the plaintiff, having had good reason to 
expect that the bill would be paid by the drawee, was entitled 
to notice of its dishonor; that he could not waive notice to the 
prejudice of the defendant; and that the action could not be 
maintained. Grosvenor v. Stone, 8 Pick. 79. 

13. A judgment in an action against the endorser of a note in his 
favor, on a verdict which was rendered on the ground that the 
action had been brought before notice was given, is no bar to 
another action commenced after notice was given; and conse- 
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quently such judgment is no bar to a suit in equity brought 
against the endorser and his assignees in order to enable the 
plaintiff to obtain the benefit of the assignment. New England 
Bank v. Lewis. 8 Pick. 113. 

14. Where a note is made by A payable to B, and endorsed by 
C at the time it is made, C becomes a promiser on the note, 
and may be declared against as such. Baker v. Briggs, 8 
Pick. 122. 

15. In an action by B against C as a promiser of such a note, the 
declarations and admissions of A are not admissible against C, 
for A is himself a competent witness. Ib. 

16. A bill of exchange was drawn in Boston, by J. R. B. on H. 
& Co. of Richmond, who accepted it for the accommodation of 
the drawer, and on his engagement to place funds in New York, 
where the bill was payable, to meet it at its maturity. The bill 
was endorsed by the plaintiff, also for the accommodation of the 
drawer, with a knowledge of all the circumstances, and he 
advised the drawer to adopt this mode of raising money. The 
drawer having failed and assigned his property for the benefit 
of his creditors, before the bill became payable, it was dishon- 
ored and returned to Boston, where it had been discounted for 
the drawer, and where the plaintiff took it up as endorser. The 
assignment provided for indemnifying the plaintiff against all 
endorsements made by him on account of the drawer, and there 
were funds in the hands of the assignees to which he could 
resort for the payment of the bill. Held, that the acceptors 
were exonerated, and that the holders must resort to the funds 
in the hands of the assignees, for payment of the bill. Brad- 
ford v. Hubbard, 8 Pick. 155. 

17. A covenant by the payee of a promissory note not to sue the 
maker within a limited time, cannot be pleaded in bar to an 
action brought within the time by a person to whom the note 
was endorsed after it became due. Perkins v. Gilman, 8 Pick. 
229. 

18. Two notes dated in October, and falling due in January and 
February following, were endorsed by the defendant, who was 
an Englishman, a master mariner and an unmarried man, 
having no home in this country, and, when in England, residing 
in Liverpool. On the 12th of December he wrote from Boston 
to the holder at Providence, that he should leave Boston in a 
day or two for Liverpool, but in fact he remained in Boston till 
the middle of March. The holder did not know of this fact nor 
of his residing in Liverpool, and sent no notice to him of the 
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dishonor of the bill; neither did it appear that the holder made 
any inquiries for his residence. Held, that due diligence had 
not been used to give notice to the endorser. Hodges v. Galt, 
8 Pick. 251. 

19. Assuming that a foreign bill of exchange, payable after sight, 
ought to be presented within a reasonable time, that. time must 
be judged of with reference to the usage among merchants as to 
delays in the negotiation and transmission of such bills. Wal- 
lace v. Agry, 5 Mason, 118. 

20. Where certain merchants had entered into a written contract 
to subscribe certain sums for a voyage to Africa, &c. and au- 
thorized their agent to draw bills for the amount if he fitted out 
the expedition, and he drew a bill on one of the subscribers for 
the amount subscribed by him to pay for goods bought for the 
voyage on the credit of the written authority above stated, which 
was shown to the payee of the bill; it was held, that the agent, 
though drawer, was a competent witness to prove the facts in a 
suit brought by the payee against the subscriber, upon a con- 
structive acceptance of the bill, it having been dishonored, when 
presented for acceptance. Lowber v. Shaw, 5 Mason, 241. 

21. Where a note is made payable at a particular place, and the 
endorser resides there ; if the holder remits it to his agent at 
such place, for payment, and it is dishonored ; the agent is not 
bound to give notice of the dishonor to the endorser; but his 
duty is to give notice to his principal, who may then give notice 
to the endorser, and if given in due time after the principal has 
received notice, the endorser is bound. U. S. Bank v. God- 
dard, 5 Mason, 366. 

22. If due notice is given by a holder to his immediate endorser, 
of the dishonor of a note, and the latter gives due notice to a 
prior endorser, the holder may recover against the latter, 
although he has never given him any notice, for due notice 
given by any party on the bill, is notice to charge in favor of all 
subsequent parties. I. 

See Payment. 

BOOKS OF ACCOUNT. See Evivence, 2. 

BOND. See Damace,1; Conrract. 

CONDITION. 

The demandant being owner of a parcel of land with a dwelling- 
house thereon, adjoining on the north to land with a dwelling- 
house thereon belonging to his sister, facing to the south, 
conveys to the tenant’s grantor in fee simple, ‘provided, how- 
ever, this conveyance is upon the condition, that no windows 
shall be placed in the north wall of the house aforesaid, or of 
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any house to be erected on the premises, within thirty years 
from the date hereof.’ After the sister has conveyed her land 
to a stranger, the tenant mortgages by a deed reciting the fore- 
going provision, and afterward, while remaining in possession, 
makes windows in the north wall. Held, that the above clause 
was a condition, not a covenant; that it was a valid condition; 
and that such a breach of it worked a forfeiture of the estate, 
and gave the demandant a right to re-enter. Gray v. Blanch- 
ard, 8 Pick. 284. 

OMMON CARRIER. 


1. A person delivering a package to a common carrier to be trans- 


C 


ported, is under no obligation to state the value of the articles it 


contains, unless an inquiry is made on the subject. Phillips v. 
Earle, 8 Pick. 182. 


. But it seems, that in case an inquiry should be made and a false 


answer given, or any fraudulent attempt be made to conceal the 
real value of the articles from the carrier, he would not be liable 
for the value, in case of loss without his default. Jb. 

Where a package was delivered to the agent of a stage-coach 
company, at the post office where the stage was standing, and 
not at the office of the company, to be carried from Boston 
to Hartford, and was by the agent, when he received it, entered 
on the way bill, he having previously directed the person who 
had the care of the package to bring it to the post office; and 
the package was lost before reaching Hartford ; it was held, that 
the owners of the coach were liable to the owner of the package 
for its value, the delivery at the post office being with the assent 
of their agent. Jb. 


. The package was directed to a person at Hartford, who was 


not there at the time when the coach arrived, nor for several 
days after; it was held, that as the package never in fact arriv- 
ed, the absence of the person to whom it was directed, did not 
exonerate the owners of the coach from their liability. 10. 


ONSIDERATION. 


1. The assignment of a chose in action for a valuable considera- 


a 
“ 


tion, is a sufficient consideration for a promise of the debtor to 
make payment to the assignee. Moore v. Wright, 1 Vermont 
Cases, 57. 


. A special promise of an executor to pay a debt of the testator 


to such assignee, in consideration of the assignment and of 
assets in the hands of the executor, is valid, and he is liable 
thereon in his own right. Jb. 

H. purchased a quantity of tin in boxes for one F’. at his re- 
quest, and delivered it to him in the same condition unopened : 
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afterwards, on opening the boxes, it was found that the tin was 
materially damaged ; of which H. had reasonable notice, and 
thereupon promised F. to make him an equitable allowance 
therefor: held that said promise was void for want of consider- 
ation. Hawley v. Farrar, 1 Vermont Cases, 420. 

CONSIGNOR AND CONSIGNEE. 

1. Where a voyage was undertaken to Havana, and thence to 
Leghorn and back, and the owners ordered the consignees at 
Leghorn to apply their funds, estimated at 4600 pezzos, to the 
purchase, first of 2200 pezzos value of tiles, and the residue to 
invest in paper; and the consignees accepting the orders, in- 
vested the whole funds in paper, because they fell short of the 
estimated sum, although a sum of 1750 pezzos might have been 
so invested; it was held, that the consignees were liable in 
damages, for the breach of orders. Cunningham v. Bell, 5 
Mason, 161. 

2. The damages, in such case, are not to be confined to the trans- 
actions at Leghorn; but are to be calculated upon the actual 
injury to the plaintiffs, in the events of the voyage, taking into 
consideration the markets at Havana, and all the other circum- 
stances. Ib. 


a* 
=~ 


The receipt of the proceeds of the paper, after sale, by the 
master at Havana, is not, in point of law, per se, a ratification 
of the purchase, and investment in paper by the owners. Jb. 

By the act of Congress of 1799, ch. 128, consignees are au- 
thorized to enter goods, and give bonds for the duties. In such 
case the United States have no remedy over against the owner 


—_ 


of the goods, for whom the consignee acts as agent or trustee, 
if the duties are not paid. Knox v. Devans, 5 Mason, 380. 

CONSTITUTIONAL LAW. 

1. An act of the legislature exempting the body of a judgment 
debtor from arrest for a limited time, and discharging him from 
imprisonment on the creditor’s execution, is void. Lyman v. 
Mower, 2 Vermont Cases, 517. 

2. The 3d section of the act of 1823, ch. 95, by which the legisla- 
ture required a husband to pay a trustee for the use and benefit 
of his wife, from whom such act divorced him, a sum certain 
annually, is an exercise of judicial authority, repugnant to the 
constitution of Maryland, and void. Crane v. Meginnis, 1 Gill 
& Johns. 463. 

CONTRACT. 

1. B. with a number of other persons, signed a subscription paper, 
thereby promising to pay to the University of Vermont, fifty 
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dollars, for the purpose of erecting such suitable college build- 
ings as the corporation thereof should think advisable. In an 
action brought against B. after the erection of the buildings, to 
recover the amount of his subscription, it was held, that the 
acceptance of the subscriptions by the corporation, and the 
actual commencement of the work, with a view to complete the 
same, so consummated the contract that B. could not avoid pay- 
ment on the ground that there was no consideration for the 
promise. University of Vermont v. Buel, 2 Vermont Cases, 48. 


. When one, by voluntary subscription, promises to pay in labor 


or materials, at his option, another season, for the purpose of 
erecting a public building, and who can be presumed to know 
that the building is being erected, a demand on him for the labor 
or materials, previous to the completion of the work, is not 
necessary. A demand made after the building is finished is 
sufficient, if the payee is ready and willing to receive such pay 
at the place where the building is erecting, or at any other place 
equally convenient for the promisor. Jb. 


. An agreement between A and B that the latter shall raise a 


single crop on shares upon the land of A, does not amount to a 
lease of the land. Bishop v. Doty, 1 Vermont Cases, 37. 


. Intoxication, to avoid a contract, must disable a man to know 


the consequences of his agreement. Foot v. Tewksbury, 2 
Vermont Cases, 97. 


. An executory agreement in writing, may, before breach, be 


discharged or rescinded by a subsequent unwritten agreement. 
Perrine v. Cheeseman, 6 Halst. 174. 


. Contracts are distinguished into two classes ; contracts by parol 


and contracts under seal. There is no distinct class of contracts 
merely in writing. 0. 


. A lease with a scroll, or ink, or other device, affixed by way of 


seal, falls under the denomination of a simple or parol contract. 
So an endorsement on a lease, though it has a scroll by way of 
seal, may lawfully be rescinded by a subsequent parol agree- 
ment and parol evidence, to show it was so rescinded, is com- 
petent and admissible. JO. 


. Where the plaintiffs agreed to perform work for the defendant 


upon a canal, and the defendant agreed to make payments 
‘from time to time by certificates from the engineer as the 
work advances,’ it was held, that the plaintiffs might bring an 
action without having given notice to the defendant of a certifi- 
cate previously made, each party being bound to take notice. 
Punderson v. Shepherd, 8 Pick. 379. 
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9. The defendant gives the plaintiffs a written contract, by which, 
after reciting that he places his son with the plaintiffs to learn 
the art of printing, ‘to stay till he is twenty-one years of age,’ 
the defendant agrees, ‘in consideration of the son’s being so 
old’ (he was then eighteen), to pay the plaintiffs a stipulated 
amount if the son does not continue in the plaintiffs’ employment 
six months after he is twenty-one. The son enters into the 
plaintiffs’ employment in pursuance of the agreement, and is 
instructed by the plaintiffs in the art of printing, for some 
months, when he leaves the plaintiffs without cause. Held, that 
there was a sufficient consideration for the defendant’s contract, 
and that he was liable on it to the plaintiffs. Phelps v. Townsend, 
8 Pick. 392. 

10. The want of a counterpart to such a contract does not render 
it invalid. Jb. 

11. A covenant by an heir expectant, that he will convey the 
estate which shall come to him by descent or otherwise, is valid, 
if made with the consent of the ancestor, and for a sufficient 
consideration, and without advantage being taken of the cove- 
nantor. Fitch v. Fitch, 8 Pick. 480. 

12. A owing B a note, gave several new notes to B, altogether 
being of smaller amount than the old note, and payable at future 
days. At the same time they entered into a written agreement, 
that if the new notes were paid ‘ when due,’ the old note should 
be given up to A to be cancelled, but if any of the new notes 
were not paid, the old note should be in force ; and B in such 
case agreed, that if he should see fit to enforce the old note, he 
would enter upon it such sums as A should have paid on the 
new note, and return the other new notes to A. A paid the 
first of the new notes, but the second not being paid on the day 
when it became due, B had a writ made out on the old note 
against A, and afterwards endorsed on the old note the amount 
which A had paid, and then delivered the writ to the officer, 
who served it :— 

Heid, first, That payment of the new notes, on the days when 
they became due, was necessary to entitle A to the benefit of 
the agreement : 

Secondly, That A having failed to perform this part of the agree- 
ment, B had a right to sue on the old note : 

Thirdly, That the endorsing of the first payment on the old note, 
and the returning of the new notes, was not a condition prece- 
dent in order to entitle B to sue on the old note : 

But, fourthly, it seems, that if the performance of these acts had 

VOL. V.—NO. X. 39 
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constituted a condition precedent, they were done seasonably. 
Tufts v. Kidder, 8 Pick. 537. 

CONVEYANCE. 

1. A conveyance to a man, his heirs and assigns, so long as wood 
grows and water runs, creates a fee simple. Arms v. Burt, | 
Vermont Cases, 303. 

2. A purchaser with notice, from another purchaser without notice, 
may protect himself by the want of notice in his vendor. Per 
Bland, chancellor. Hagthorp v. Hook, 1 Gill & Johns. 270. 

3. When a purchaser cannot make title, but by a deed which leads 
him to a knowledge of the fact; and more especially, when the 
deed by virtue of which he takes, recites, or directly refers to 
the instrument, in which the trust is declared, or from which it 
arises, he shall be deemed cognizant of the fact, and a purchaser 
with notice. Jb. 

See Conpirion. 

CORPORATION. 

1. A corporation may be bound by an implied promise. Smith v. 
First Congregational Meeting House in Lowell, 8 Pick. 178. 
2. An act, incorporating individuals for a particular purpose, does 
not vest in the corporation, land previously owned by them as 
tenants in common and previously used for the same purpose. 

Leffingwell vy. Elliot, 8 Pick. 455. 

3. Parol evidence is not admissible to show that a deed given by 
one of such tenants in common, of his share in the stock of the 
corporation, was intended to pass his share of the land. Jb. 

COVENANT. 

If a grantee of land with warranty, being evicted by a paramount 
title, extinguishes such title for a nominal consideration, he can 
recover upon the warranty the amount of such consideration 
only, together with a reasonable compensation for any trouble 
and expenses to which he may have been put in procuring the 
extinguishment. Leffingwell v. Elliot, 8 Pick. 455. 

DAMAGE. 

1. The obligee may recover on an indemnifying bond the money 
paid, tothe amount of penalty, and interest on the same beyond 
the penalty. Clark v. Wilson, 1 Vermont Cases, 266. 

2. When a foreign creditor sues for his debt in Mass., he will 
recover (except in the case of a bill of exchange) at the par of 
exchange. Adams v. Cordis, 8 Pick. 260. 

3. Where one summoned as trustee is indebted to the principal 
defendant on a demand drawing interest, and he continues, after 
the service of the writ upon him, to use the money due, he is 
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chargeable with interest up to the time when the money is de- 
manded of him upon the execution against the fund in his 
hands ; but where interest would be recoverable by the princi- 
pal defendant, only as damages for breach of contract, it will 
not accrue during the pendency of the trustee process. 1b. 

DEBT. 

1. Counts on a special contract under seal, and a gantum meruit 
for labor done and materials found, may be joined in an action 
of debt. Smith v. First Congregational Meeting House in 
Lowell, 8 Pick. 178. 

2. An action of debt or assumpsit may be maintained upon an 
implied promise, for labor done and materials found under a 
special contract which has not been performed on the part of 
the plaintiff. 16. 

DEPOSITION. 

Parol testimony is sufficient to prove the form of the caption of a 
deposition required by the laws of a sister state. Brownell v. 
Reynolds, 1 Vermont Cases, 259. 

DRUNKENNESS. Sce Conrracr, 4. 

DUTIES. 

1. Under the Tariff act of 22d May, 1824, ch. 136, bombazines, 
being goods of which wool is a component material, are liable 
to pay a duty of 30 per cent. United States v. Clarke, 5 
Mason, 30. 

2. If a collector of the customs cancels a bond for duties, without 
receiving payment of the amount of duties, in connivance with 
the debtor, the cancellation is void, and the bond may still be 
declared upon as a subsisting deed; for the cancellation is, in 
such a case, a flagrant violation of duty. Johnson in Error v. 
United States, 5 Mason, 425. 

3. A collector of the customs is not at liberty to receive any thing 
but money of the United States, or foreign gold or silver coin 
made current, in payment of duties. If he receives a check on 
a bank in payment, it is at his own peril, and if the check is 
not paid, the bond is not discharged; a@ fortiori, it is not dis- 
charged by the receipt of a memorandum check. Tb. 

4. The receipt of a collector acknowledging payment is prima 
facie evidence, but not conclusive of the fact of payment. Jb. 

5. A collector, like other public officers, cannot bind the United 
States by any acts beyond, or contrary to, the authority given 
him by the laws. 1 

EASEMENT 


A liberty granted in a deed ‘to dig a canal through the grantor’: 
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land,’ does not include, as an incident, the proprietary interest 
in the soil, when dug up and removed. Lyman v. Arnold, 5 
Mason, 195. 

EQUITY. 

1. A failure to comply with an engagement to do a mere nugatory 
act, ought not to impair the rights of a complainant in equity to 
relief, when the facts of his case, otherwise concur to sustain 
his bill. Coale v. Barney, 1 Gill & Johns. 324. 

2. Relief, by the doctrine of substitution, is never extended to a 
security, but upon the assumption that the creditor’s debt has 
been, or is to be fully paid—that his further detention of the 
mortgaged property, is against equity and good conscience. 
Union Bank of Maryland v. Edwards, 1 Gill & Johns. 346. 

3. So where a mortgage was executed, for the purpose of securing 
the payment of all or every sum or sums of money, then owing, 
or which might thereafter be due and owing from the mortgagor 
to the mortgagee, upon any promissory note, or notes negotiated 
or to be negotiated with the mortgagee, of which the mortgagor 
might be drawer or endorser, or otherwise however, and upon 
sale of the mortgaged premises, the proceeds being insufficient 
to pay a note of the mortgagor’s to the mortgagee, for which the 
latter had no other security than the mortgage ; it was held, that 
an accommodation endorser on the note of the mortgagors, dis- 
counted by the mortgagee after the execution of the mortgage 
and before the sale, could not call upon a court of equity to 
distribute the fund above mentioned, ratably, in payment of 
both notes. Jb. 

4. It is the common practice where a purchaser is kept out of pos- 
session by the former owner, for the chancellor to interpose the 
authority of that court, and cause the possession to be delivered 
up. Gowan v. Sumwalt, 1 Gill & Johns. 511. 

5. A bill for a discovery of assets lies in equity, notwithstanding 
a remedy atlaw. Pratt v. Northam, 5 Mason, 95. 

6. Courts of equity have jurisdiction to enforce a specific per- 
formance of an award respecting realestate. But he who seeks 
performance must show a readiness to perform all the award on 
his own part. McNeil v. Magee, 5 Mason, 244. 

7. If one defendant does not appear, and is not compellable to ap- 
pear, ayd is a necessary party to the bill in equity, the other de- 
fendants who have appeared and answered the bill, may move 
for a dismissal of the suit for nonprosecution of the bill against 
the nonappearing defendant ; and the Court will grant a further 
time for the appearance of such defendant, if it seems reasona- 
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ble, after which the bill is to be dismissed, unless such defend- 
ant appears and answers. Picquet, v. Swan, 5 Mason, 561. 

8. In what cases a court of equity will reform a written instru- 
ment, upon the ground of mistake. The mistake must be made 
out by the clearest and most unequivocal evidence. 

Semble, that the Court would not reform it to the prejudice of 
bona fide purchasers without notice. United States v. Munroe, 
5 Mason, 572. 

ESTOPPEL. 

The obligors in an administration bond are estopped by it to deny 
that the principal was appointed administrator. Cutler v. Dick- 
inson, 8 Pick. 386. 

EVIDENCE. 

1. The confessions of the overseer of the poor and agent of a 
town, made while executing his agency, may be proved as evi- 
dence against said town. Burlington v. Calais, 1 Vermont 
Cases, 385. 

2. A book of accounts exhibiting no mutual course of dealings 
between the parties, but containing a single entry or charge of 
cash lent, is inadmissible evidence to sustain a demand for 
money lent and advanced. Carman v. Administrators of Dun- 
ham, 6 Halst. 189. 

3. In an action brought by an executor to recover rent of a person 
who had been a number of years in possession, parol evidence 
of the declarations of the testator that he was to pay no rent, are 
admissible. Coxe v. Baird, 6 Halst. 105. 

4. No person who is called as a witness, not being a party to the 
suit, can refuse to give testimony, on the ground, that he may 
thereby become liable to a civil action not of a penal nature ; or 
sustain pecuniary loss: or that the verdict may be used as evi- 
dence against him in some other civil proceeding then pending, 
or which may thereafter be instituted. Hays v. Richardson, 1 
Gill & Johns. 366. 

5. A witness on the voir dire, may by the party objecting to his 

examination in chief, for the purpose of showing his interest, be 

called on to state the contents of written instruments, which are 
not produced ; and the reason assigned is, that the party object- 
ing, could not know previously, that the witness would be called, 
and consequently might not be prepared with the best evidence 

to establish his objection. 16. 

One of two witnesses to a deed deposed that he did not recol- 

lect witnessing it, but knew the attestation to be in his hand- 

writing, and that the other subscribing witness had a short time 


6. 


-- 





~ 
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previously, but long after the commencement of the suit in 
which the deposition was taken, left the commonwealth, after 
advertising his intention so to do, and that though the depo- 
nent did not recollect having seen him write his name, he had 
often received letters from him, and thought the signature in 
question was his hand writing. //e/d, that this was sufficient 
proof of the execution of the deed for the purpose of reading 
it in evidence. Russell v. Coffin, 8 Pick. 143. 

Where a witness on the stand upon cross-examination, contra- 
dicted a deposition he had previously given in the same case, 
the party calling him was not permitted to call other witnesses 
in support of his general character for truth. Jb. 

Where an assumpsit on a policy of insurance on a ship, the 
declaration alleged that the ship by force and arms, and in a 
hostile manner, was captured, seized, and taken by certain 
armed soldiers and thereby wholly lost, and the plaintiff proved 
by witnesses, that she was seen in possession of armed soldiers in 
a foreign country, and that she never returned home, it was 
held, that he made out prima facie, a loss, and that he was not 
bound to read in evidence the record of a trial and decree of 
condemnation, which he had in court and which he offered to 
the defendant to be used by him if he thought proper. Dorr 
v. Pope, 8 Pick. 232. 

Evidence of acts done and declarations made by the claimants 
of land, after a possession by one of them for thirty years, is 
admissible to show that such possession was not adverse. 
Church v. Burghardt, 8 Pick. 327. 


10. The testimony of a juror who tried the cause, is admissible 


upon the hearing of a petition fora review. errill v. Simpson, 
8 Pick. 359. 


11. And where a deputy-sheriff returned on a writ, that on the 


12. In order to establish, on a trial, a title to personal property by 


I: 


day specified he had attached hay in the defendant’s barn, his 
declaration on the same day, while he was at work on a fence 
near the barn, that he had attached the hay and was then watch- 
ing it, was held inadmissible to prove the attachment, it not be- 
ing a part of the res geste. Merrill v. Sawyer, 8 Pick. 397. 


purchase, it is not necessary for the purchaser to offer his bill 
of parcels in evidence; but he may prove his purchase by pa- 
rol evidence. Blood v. Harrington, 8 Pick. 552. 

3. Persons who do not believe in the existence of a God, or in a 


future state of existence, are not competent witnesses. Wake- 
field v. Ross, 5 Mason, 16. 











1831. ] Digest of Recent Decisions. 315 


EXECUTION. 

1. A levy of execution on all the right, title, and interest, in and 
to land, of a particular description, is void. Arms v. Burt, 1 
Vermont Cases, 303. 

2. A prior execution, kept on foot with an intent to delay and 
defeat other creditors, will be postponed to a subsequent execu- 
tion. Matthews v. Warne, 6 Halst. 295. 

3. The requisites of a good levy, in all ordinary cases, are, Ist. 
That the officer should see the goods and have them in his 
power. Per Drake, Just. [But quere of this.] See the opin- 
ion of Ford, Just. contra. 2d. That he should, in addition to 
this, do some act demonstrating his intention, from that time 
forward, to appropriate them in obedience to the command of 
the writ. Lloyd v. Wyckloff, 6 Halst. 218. 

4. Two executions should not be issued at one and the same time 
against several persons, upon one judgment rendered on one 
scire facias and one recognizance. State of New Jersey v. 
Stout, 6 Halst. 362. 

5. A sheriff must apply the money arising from a sale to the exe- 
cution under which he sells ; he cannot apply it to the discharge 
of previous liens. Mushback v. Ryerson, 6 Halst. 346. 

See ConsipERATION. 

EXECUTORS AND ADMINISTRATORS. 

1. A charge of interest by an administrator will be viewed with 
caution, and the circumstances offered to sustain it will be ex- 
amined with scrupulous care. But circumstances may exist 
which will not barely justify, but commend an advance of money 
by the administrator, and entitle him to the allowance of in- 
terest. Liddell v. Mc Vickar, 6 Halst. 44. 

2. If the personal estate is insufficient for the payment of the 
debts ; and the administrator actually and in good faith, and un- 
der proper circumstances, advances moneys for the purpose, 
an order for sale may be made to reimburse him. Jb. 

3. According to the law of England an administrator d. 6. n. can- 
not call the representatives of the previous deceased administra- 
tor of his intestate to account, for any property of the intestate 
that such predecessor may have converted or wasted; nor can 
he claim or recover any thing but those goods and chattels and 
credits of his intestate which remain in specie, and are capable 
of being clearly and distinctly designated and distinguished as 
the property of the intestate. Per Bland, chancellor. Hag- 
thorp v. Hook, 1 Gill & Johns. 270. 

4. Where an original administration is granted in one of the 
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United States, and an ancillary administration, in another state, 
and the estate is insolvent, a creditor in the latter state is enti- 
tled to a pro rata dividend only, although the assets in that 
state are sufficient to pay his demand in full. Davis v. Estey, 
8 Pick. 475. 

FACTOR. See Principat anp AGENT. 

FOREIGN LAWS. 

The knowledge of the court of the law of a neighboring state, em- 
powering a justice of the peace to take the acknowledgment of 
deeds, may be sufficient without other proof. Middlebury Col- 
lege v. Cheney, 1 Vermont Cases, 336. 

FRAUD. 

1. An administrator cannot avoid the deed of his intestate by 
showing the same to have been made to defraud the creditors 
of the intestate, though there be no other fund from which these 
debts can be paid. Adm’r. of Martin v. Martin, 1 Vermont 
Cases, 91. 

2. Fictitious subscriptions, obtained for the purpose of affecting 
other subscribers, render void those that come afterwards ; and, 
owing to the particular character and object of the subscription 
in question, renders the whole uncollectable. Middlebury Col- 
lege v. Adm’rs. of Loomis, 1 Vermont Cases. 

3. If there is an allegation of fraud in obtaining a bond on which 
judgment has been entered by confession, the court will award a 
feigned issue to try the question of fraud. Barrow v. Bispham, 
6 Halst. 110. 

FRAUDS, Statute of. 

A parol agreement that the son of A shall serve B, for the term of 
four years, is void under the statute of frauds, as being a contract 
not to be performed within a year. And the operation of the 
statute is not avoided by a service of a few months under the 
contract. Quere, whether a part performance is ever an answer 
to the statute, except in courts of equity? Squire v. Whipple, 
1 Vermont Cases, 69. 

FRAUDULENT CONVEYANCE. 

1. A. signed a note, as surety for O. payable to H.; and O. in 
order to secure A. for becoming his surety, gave him an absolute 
bill of sale of a chaise, then in the possession of a third person, 
and of some other property in the possession of O. ‘The whole 
was left in the same situation as before, no actual delivery or 
change of possession being made, except that notice of the 
transfer of the property to A. was given to the person holding 
the chaise, and he agreed to keep it for A. Afterwards the 
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chaise was seized and taken away on an execution in favor of 
a creditor of O., and A. took it from the possession of the officer. 
In an action of trespass brought by the officer against A. for the 
chaise, it was held: 

Ist. That although the note in which A. had become surety, might 
be usurious and void, yet he was entitled to hold the property 
assigned to him for his security, until he was indemnified or 
relieved from the note. 

2d. That there had been a sufficient delivery and change of pos- 
session against the creditors of O. 

3d. That the fact of a part of the property being suffered to remain 
in the possession of the vendor, did not defeat the right of the 
vendee as to the residue, unless the transaction was fraudulent 
in fact. 

4th. That the jury were the proper judges, whether, from all the 
circumstances in the case, the sale was merely colorable, and 
made to defeat the rights of creditors, or was fair and bona fide. 
Spalding vy. Austin, 2 Vermont Cases, 555. 

GUARANTY. 

1. The act incorporating an insurance company required all 
policies to be sigued by the president. A policy of insurance, 
which provided that a loss should be payable to the assured or 
his assigns, was assigned, and the company’s assent to the 
assignment signed by the secretary only, and the assignee guar- 
antied the premium note, the company having refused to assent 
to the assignment, without this guaranty. In an action against 
the guarantor of the note, held, 1. That the assent of the office 
to the assignment was-a sufficient consideration for the guaran- 
ty, as without it, an assignee, in case of loss, could sue only 
in the name of the assignor: 2. That the act of incorporation 
did not require the assent to the assignment to be signed by 
the president: 3. That the secretary’s signature prima facie 
bound the company, and that having accepted the guaranty, it 
had adopted the act of the secretary. Mew England Mar. 
Ins. Co. v. De Wolf, 8 Pick. 56. 

2. Where upon the back of a promissory note made by 8S. and A. 
to the plaintiffs, were written the words, ‘I guaranty the pay- 
ment of the within note,’ which were signed by the defendant, 
it was held, that he was a guarantor, and not asurety. Oxford 
Bank v. Haynes, 8 Pick. 423. 

3. The guarantor of a promissory note will be discharged by a 
neglect of the holder to demand payment of the maker and to 
give the guarantor notice of non-payment, provided the maker 

VOL. V.—NO. X. 10) 








318 Digest of Recent Decisions. [ April, 


was solvent when the note fell due, but has since become 
insolvent. Ib. 

HIGH SEAS. 

The words ‘high seas’ in the crimes statute of 1825, ch. 376, § 
22, mean the uninclosed waters of the ocean on the sea-coast 
outside of the fauces terre. United States v. Grush, 5 Mason, 
290. 

HUSBAND AND WIFE. 

An ante-nuptial contract by which the wife is to hold her own 
earnings to her separate use, is fraudulent as it respects previous 
or subsequent creditors of the husband. Keith v. Woombell, 8 
Pick. 211. 

INFANT. 

A minor, having purchased his time of his father, is entitled to his 
own earnings, as against the creditors of his father. Chase v. 
Elkins, 2 Vermont Cases, 290. 

INSOLVENT DEBTOR. 

1. A person who, by reason of the commission of a crime, is 
disqualified from being a witness, may be examined upon his 
application as an insolvent debtor. Anonymous, 6 Halst. 93. 

2. If a surety on a promissory note pay it after the principal has 
been discharged under the insolvent act, he may recover the 
amount from the principal, whése discharge will be no bar to 
the action. Paxson v. Haster, 6 Halst. 410. 

INSOLVENT LAWS. 

1. A certificate obtained under an insolvent law of one state, 
which declares the person of the insolvent to be exempted from 
arrest for debts contracted previously to his assignment, is no 
bar to an action on such a debt, commenced by arresting him, 
in another state. Boston Type &c. Foundry v. Wallack, 8 
Pick. 186. 

2. A discharge obtained under an insolvent law of one of the 
United States, is no bar to an action brought by a citizen of 
another state against the insolvent, even upon a contract made 
between them in the state where the insolvent law was passed. 
Braynard vy. Marshall, 8 Pick. 194. 

3. Where acontract is made between citizens of the same state, and 
the defendant is afterwards discharged under the insolvent act 
of such state from imprisonment, and his person is exempted 
from future imprisonment thereon ; still, if the contract itself is 
not discharged, a general judgment will be entered against him 
upon a suit brought in another state, according to the lex fori. 
Titus v. Hobart, 5 Mason, 378. 
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Insurance was made on a ship ‘at and from Boston to all ports 
and places on the globe, and until her return to Boston, not 
exceeding two years.’ She sailed from the coast of Brazil for 
Boston, and on arriving in Boston bay, below the harbor, was 
ordered by the owner to put into Salem, the two years not hav- 
ing yet expired. She accordingly put into that port for the pur- 
pose of being repaired. Held, that the risk did not terminate 
on her arrival at Salem. Ellery v. New England Ins. Co., 8 
Pick. 14. 

The destination of the vessel to Boston did not, in such case, 
limit the risk insured, thereafter, to that voyage, but the owner 
might, at any time before her arrival at Boston, alter her desti- 
nation, and the risk would still continue. Jb. 

Putting into Salem in such case was not a deviation. Jb. 

Under such a policy, visiting the same port more than once is 
not a deviation. Jb. 

A damage done to a ship by the violence of the wind during 
an attempt to haul her upon a marine rail-way to be repaired, 
and while she was partly on land, is covered by a policy of in- 
surance against loss by the peril of the seas and ‘all other 
losses to which assurers are liable,’ this being a loss ejusdem 
generis with those specified. Ib. 

Where a new and a safe mode of repairing ships has come into 
use since the making of insurance on a ship, the assured may 
avail himself of it without prejudice to the policy. J. 

Thus, a ship was insured for two years, by a policy made at 
Boston, where there was no marine rail-way, and before the 
expiration of the time she put into a neighboring port to be 
repaired upon such a rail-way, this mode of repairing having 
there got into pretty general use since the making of the policy, 
and while she was hauling upon the rail-way she was blown 
over and bilged; it was held, that this was a loss within the 
general words of the policy, ‘all other losses and misfortunes 
to which assurers are liable by the rules and customs of insur- 
ance in Boston.’ Jb. 

A party interested in a ship, but whose name does not appear 
in the custom-house documents or bill of sale, is not obliged, 
for this reason merely, to disclose the nature of his interest at 
the time of getting insurance, unless he is questioned in this 
respect by the underwriters. Bixby v. Franklin Ins. Co., 8 
Pick. 86. 

Where a master of a vessel, insured from one port to another, 
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intends to deviate by putting into an intermediate port and 
actually puts in there, the assured may nevertheless give evi- 
dence that necessity, and not the original intention, was the 
immediate cause of putting in, and that consequently there 
was no deviation. Hobart v. Norton, 8 Pick. 159. 


10. A vessel being advertised for a voyage from Boston to Charles- 


ton, took goods for the latter port, which by the bill of lading, 
were to be delivered there, and which the shippers caused to be 
insured for such a voyage. She took other goods for Edgar- 
ton in the island of Martha’s Vineyard, it being the original 
intention to put into that port. The vessel did in fact put into 
Edgarton, but the course of the wind and tides was such that 
she must have so put in, had there been nosuch intention origin- 
ally. The goods were afterwards damaged by perils of the 
seas in the course of her voyage to Charleston, and sold at a 
loss. Field, that the owners of the vessel were not answerable 
to the shippers for this loss. J. 


11. The intention, at the commencement of a voyage, to put into 


an intermediate port, out of the course of the voyage described 
in the bills of lading and advertisements, the termini being still 
the same, is not the substitution of a different voyage, but is 
only an intention to deviate. Jb. 


INSURANCE COMPANY. 


The shares of the capital stock of an insurance company are 


personal property of an assignable character, and any by-law 
of such company which should require the transfers to be made 
only at its office personally or by attorney with the consent of 
the president, would be a restraint contrary to the general law 
of the commonwealth, which permits the right of personal 
property and incorporeal hereditaments to be transferred in 
various ways. Sargent v. Franklin Ins. Co. 8 Pick. 90. 


JUDGMENT. 


1. 


A judgment rendered in one state by a court having jurisdiction, 
is conclusive evidence in another, if it appear from the record 
that the defendant was served with process within the state, or 
appeared and submitted to the jurisdiction of the court, though 
he resided out of the state in which the judgment was rendered. 
Horie v. Wright, 2 Vermont Cases, 263. 

A defendant, appearing and answering to an action out of his 
state, and judgment against him, cannot, when sued upon that 
judgment in his own state, defend upon the original merits. 
Bellows vy. Ingham, 2 Vermont Cases, 573. 


3. A judgment in the court of probate of a state is not conclusive 
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where it has been obtained by fraud. The settlement of an 
administrator’s account in the probate court, procured by fraud, 
is not conclusive. Pratt v. Northam, 5 Mason, 95. 

JURISDICTION. 

1. The state courts have jurisdiction of offences committed on 
arms of the sea, creeks, havens, basins, and bays, within the 
ebb and flow of the tide, when those places are within the body 
of a county; and in such cases the Circuit Courts of the United 
States have no jurisdiction under the statute. United States 
v. Grush, 5 Mason, 290. 

2. Where an arm of the sea or creek, haven, basin, or bay, is so 
narrow that a person standing on one shore can reasonably dis- 
cern, and distinctly see, by the naked eye, what is doing on the 
opposite shore, the waters are within the body of a county. 16. 

3. In such waters, it seems, that the admiralty and common law 
courts have concurrent jurisdiction. 6. 

LANDLORD AND TENANT. 

G., a feme sole, contracted with the plaintiff to let him sow a field 
in grain, and he agreed to give her one third of all the grain 
raised, as rent. ‘The plaintiff went upon and sowed the field in 
rye. The defendant, who after the making the contract, inter- 
married with G., entered upon the field, refused the plaintiff 
permission to cut the crop, and afterwards cut it himself and 
carried it away. In an action of trover for the value of the rye, 
it was held, that the contract between G. and the plaintiff, 
clearly constituted them landlord and tenant ; and that the plain- 
tiff was entitled to recover. Hoskins v. Rhodes, 1 Gill & 
Johns. 266. 

LEASE. 

The owner of land having leased a marble quarry thereon for 
ten years, conveyed the land ‘ reserving the use of the quarry 
until the expiration of the lease.’ The lease was cancelled 
within the ten years with the consent of the parties. Held, 
that the reservation was not thereby extinguished, but that it 
would continue in force till the end of the ten years. Farnum 
v. Platt, 8 Pick 339 

LIMITATIONS, Statute of. 

1. A replication to the plea of the statute of limitations, stating 
‘that the defendant before and at the time the cause of action 
accrued to the plaintiff, was out of the state of New Jersey, to 
wit, in the state of New York, and that the defendant has not 
been resident in the state of New Jersey for the term of six 
years, nor for so great a term as six years since the cause of 
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action accrued, and before the commencement of the suit, is 
bad on demurrer. Paterson Bank v. Ludlow, 6 Halst. 354. 


. An account ‘concerning the trade of merchandise, between 


merchant and merchant,’ is not barred by the statute of limita- 
tions, although none of the items are within six years before 
the action was brought. Bass v. Bass, 8 Pick. 187. 


. The death of one of the parties to such an account, does not 


operate as a settlement or statement of the account, so as to bar 
it by the lapse of six years from the time of his death. Jb. 


. Whether accounts concern ‘ the trade of merchandise between 


merchant and merchant,’ is a question of fact to be decided by 
the jury. Jb 


. Such accounts are not merely accounts for merchandise bought 


and sold between the parties, but also include demands for money 
growing out of the trade of merchandise. Jb. 

The defendant in an action upon a promissory note said, ‘ he 
supposed the note was paid by the land mortgaged as collateral, 
that he was willing to do what was right, that he should be 
willing to make some small additional payment, for the purpose 
of settling the business, but if the plaintiff thought proper to 
sue, without taking the land, he should resist the suit.’ Feld, 
that this did not take the demand out of the statute of limita- 
tions, although it was proved, that the value of the land was 
much less than the amount due onthe note. Gardner v. Tudor, 
8 Pick. 206. 


MARRIAGE. 


An agreement to marry made between a man and a woman 
per verba de presenti, followed by uninterrupted cohabitation for 
several years, though not solemnized according to the laws of 
the place where the contract is made, will be deemed a valid 
marriage. In the case in question the cohabitation had contin- 
ued about eighteen years. Newbury v. Brunswick, 2 Vermont 
Cases, 151. 


. A justice of the peace may solemnize a marriage out of the 


county for which he is commissioned as a justice. Pearson v. 


Hovey, 6 Halst. 12. 


MESNE PROFITS. 


A judgment against the tenant in a writ of entry brought in the 
name of one of several co-heirs at their joint expense, to try 
the title, will not inure to the benefit of each of those co-heirs 
in an action of trespass for mesne profits. Allen v. Carter, 
Pick. 175. 
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MORTGAGE. 


1. If several parcels of real estate are mortgaged for the same debt, 
and a third person becomes interested in one of them, he may 
call on the mortgagee to have the debt apportioned between the 
parcel in which he is interested, and the residue of the mort- 
gaged premises, or for an assignment of the mortgage on pay- 
ment of the whole sum due thereon. Chittenden v. Barney, 1 
Vermont Cases, 28. 

2. Where land is mortgaged, a person who by taking possession 
of it disseises the mortgager, disseises also the mortgagee, and 
so long as the disseisor is in possession, the deed of the mort- 
gagee will not pass his, the mortgagee’s, interest in the land. 
Poignard v. Smith, 8 Pick. 272. 

3. Where a person, without title, took possession of land which 
was under mortgage, and built on parts of it a carpenter’s shop 
and a blacksmith’s shop, and the tenants of the carpenter’s shop 
occasionally used parts of the lot adjacent to their shop, to spread 
their boards on, and the tenants of the blacksmith’s shop used 
other parts of the lot to run carriages on, and put tires on wheels, 
it was held, that this was a disseisin of the mortgagee only for 
the part of the land covered by the shops. 0. 

MURDER. 

Where a person is insane at the time he commits a murder, he is 
not punishable as a murderer, although such insanity be re- 
motely occasioned by undue indulgence in spirituous liquors. 
But it is otherwise, if he be at the time intoxicated, and his 
insanity be directly caused by the immediate influence of such 
liquors. United States v. Drew, 5 Mason, 28. 

PARTNERSHIP. 

1. The law allowing the creditors of a firm a preference to the 
creditors of each partner, in attaching the property of the firm, 
has never been adopted in Vermont. Root v. Shepardson, 2 
Vermont Cases, 120. 

2. In Vermont the property of partners is attached as if they were 
tenants incommon. Ib. 

3. Though the plaintiff is to receive from the defendant by way of 
rent, a portion of the profits of a farm and tavern, such agreement 
does not constitute them partners as between themselves, so as 
to disable the plaintiff from suing at law. Perrine v. Hankinson, 
6 Halst. Is1. 

4. A bill drawn upon a partnership, but not accepted until after a 
dissolution of the partnership publicly announced, binds only the 
partner, who accepts it, and not the other partners, who have 
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not consented thereto. Tombeckbee Bank v. Dumell, 5 Mason, 
56. 

Where a partnership is carried on by a firm in the name of one 
partner only, and he endorses notes in his own name, the firm 
is not bound thereby, unless the notes were received or dis- 
counted as notes binding the firm, upon the representation of 
the partner giving the same to that effect, and were made for 
the common benefit and business of the firm. United States 
Bank v. Binney, 5 Mason, 176. 

Secret partnership means, in common usage, a partnership, 
where some of the partners are kept secret, or are unknown, in 
contradistinction to open or notorious partnership. Where one 
partner publicly avows all the partners, so that they become and 
are known as such, and credit is obtained thereby, it is no longer 
a secret partnership, whether the firm be carried on in the name 
of one partner only or otherwise. 7b. 

The ordinary presumption is, that all the partners have access 
to the partnership books, and know the entries therein ; but this 
is a mere presumption from the ordinary course of business, and 
may be repelled by any circumstances, which lead to a contrary 
presumption. Jb. 


. One partner can bind the other only for objects within the scope 


of the business of the firm. Secret restrictions of the rights of 
partners do not affect those persons, who deal with the firm in 
ignorance of them. Jb. 

A dormant partner cannot join as a co-plaintiff in a suit broug! 
to recover a debt due to the company. Curtis v. Ingham, 
Vermont Cases, 287. 


> 


it 
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PAYMENTS. 


- 


Advances made on account generally, for work done under 
several distinct contracts, some of which have not been com- 
pleted, must be applied in the first place to the extinguishment 
of the amounts due on the contracts which have been completed, 
and not of those which have not been completed. Me Dowell 
v. The Blackstone Canal Co. 5 Mason, 11. 

In cases of payments to the treasury department, the officers of 
that department have not a right to make any application of such 
payments against the will of the debtor, or of his administrator. 
United States v. Wardwell, 5 Mason, 82. 

In the case of payments made by an administrator of an insol- 
vent estate, all such payments must be deemed to be made on 
general account, and pro rata towards the extinguishment of all 
the debts due to the creditor. Jb. 
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4. The United States having a priority by law in such cases, does 
not change the rule. The duty of the administrator is the same. 
1b. 

5. In cases of running accounts, where debits and credits are 
made at different times, the payments are to be deemed as made 
towards items antecedently due, in the order of time, in which 
they stand in the account. Jb. 

6. The case of the United States furnishes no exception to this 
rule in cases of running accounts. All payments are deemed 
to be made on general account. Jb. 

PERSONAL PROPERTY. 


1. A building erected by an individual on land belonging to the 
government, he having no right in the soil, is, as between indi- 
viduals, personal property. Marcy v. Darling, 8 Pick. 283. 

2. So held in the case of a bathing-house erected on piles driven 
into the bed of a navigable river below low-water mark. Jb. 

PILOT. 

1. A pilot, while he has charge of a vessel, is the agent of the 
owner. Yates v. Brown, 8 Pick. 23. 

2. The owner of a vessel which through the fault or negligence 
of any one on board, injures another vessel by running foul of 
her, is liable to the injured party, although there is a pilot on 
board who has the entire control and management of the ves- 
sel. Ib. 

PLEADING. 

1. Upon a count for money had and received, by S. L. adminis- 
trator, and S. B. administratrix of W. B. deceased, a judgment 
cannot be rendered against the said S. L. and S. B. in their 
representative capacity. Sibbit v. Lloyd, 6 Halst. 163. 

2. Neither could judgment be rendered against them individually 
upon such acount. Jb. 

3. Such a count in a declaration is bad on a general demurrer. 
Tb. 

4. So also is a count for money laid out and expended to and for 
the use of the said S. L. as administrator, and S. B. as admin- 
istratrix of W. B. deceased. Jb. 

. The attempt and failure to prove the special agreement declared 

on, do not always prohibit a recurrence to the count for use and 

occupation. Perrine v. Hankinson, 6 Halst. 181. 
Repugnancy between a protestation and an averment in a 

replication, is not a ground of demurrer. Hapgood v. Houghton, 


8 Pick. 451. 


on 


6. 


] 
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PLEDGE. 


If a waggon was in possession of A, as a pledge, he might convey 
such title as he had in the waggon. Bullard v. Billings, 2 
Vermont Cases, 309. 


PRESCRIPTION. 


1. The time of legal memory or prescription in this common- 
wealth, does not extend farther back than sixty years. Cool- 
idge v. Learned, 8 Pick. 504. 

2. Whether it extends further back than forty years, quere. Ib. 

PRINCIPAL AND AGENT. 

1. W., as agent for S., agreed with N., at Newburyport, to purchase 
of him a quantity of fish then at Newburyport, and N. told W. 
to go to C. the next day and get him to sign the contract for N., 
if he was not in town himself. W. accordingly wrote a contract, 
stating a sale of the fish by N. to S. for ‘12s. 3d. per quintal, and 
nine cents per quintal for delivering them in Boston, the wharf- 
age to be paid by S., all other incidental charges to be paid by 
N., cash to be paid in Boston, the fish to be at S’s. risk when 
on board the vessel at Newburyport.’ C. signed this contract 
for N., and received from W. a counterpart, signed by W. in 
behalf of S. C. had no authority to act for N., except that 
communicated by W. C. delivered the counterpart to N. tl > 
same day, who received it without objection, and did not object 
to it for several days. N. having refused to deliver the fish, 
S. brought an action on the written contract to recover damages 
for the non-delivery : 

Held, That N. was bound by the contract, even if C. had no 
authority to sign it, having adopted it. Shaw v. Nudd,8& Pick. 9. 

2. Also, that therefore the damages recoverable must depend on 
the value of the fish at Boston, at the time when they ought to 
have been delivered. Jb. 

3. An agent, to whom a negotiable note has been endorsed by his 
principal for the benefit of the latter, and who has no interest in 
the note, cannot sue as endorsee upon the note. Thatcher v. 
Winslow, 5 Mason, 58. 

4. No person can sue as endorsee, unless he be the owner of the 
note or has some legal or equitable interest therein. Jb. 

5. Wherever the principal can trace his property in the hands of 
his factor or agent, and distinguish it from the mass of the 
property of the latter, he is entitled to recover it from the agent, 
or in case of his failure, from his assignees. McIntire v. Curtis, 
5 Mason, 80. 
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PRIORITY OF THE UNITED STATES. 


1. A surety on a custom-house bond, who has paid it, has the same 
priority, asthe United States, against the estate of his principal 
in the hands of his assignee. United States v. Hunter, 5 
Mason, 62. 

2. If such surety become insolvent, and the same person is as- 
signee of both estates, the funds of the principal, to the extent 
of the debt due such surety as a priority creditor, is by operation 
of law deemed assets of the surety; and if the latter is also 
indebted to the United States for other debts, the United States 
may, by a bill in equity against the assignee, ensure its priority 
out of such funds or assets. Jb. 

3. Where an assignment does not, on its face purport to be of all 
the debtor’s property, it is incumbent on the United States, if 
they insist on a priority of payment under the act of Congress 
of 1799, ch. 128, § 65, to establish that it does in fact contain 
all the debtor’s property. United States v. Langton, 5 Mason, 
289. F 

4. A small portion left out by mistake or fraud, will not defeat the 
priority of the United States. Jb. 

SALE. 

1. Where one purchases goods upon an examination of a specimen 
taken by him out of a small aperture in the case in which the 
article is contained, this is a sale by sample. Williams v. Spaf- 
ford, 8 Pick. 250. 

2. Where an article was purchased in that manner, as a seroon of 
indigo, but the greater part of the contents of the seroon proved 
to be a different substance, and the remainder to be indigo of a 
quality inferior to the specimen, it was held, that the seller was 
liable to the purchaser in assumpsit on a warranty, that the 
article sold was indigo of the same quality as the sample. 6. 

3. Case for a deceit in selling a vessel as a British vessel, she 
being in fact not British, or entitled to a British national charac- 
ter. It was held, that the plaintiff was entitled to damages to 
the extent of the difference of value of the vessel as sold, and 
her value, if her real character had been known, and also to 
such damages as the value of repairs made in her on the faith 
of the representation of her British character, which had not 
been remunerated by her earnings or in any other way. Sher- 
wood v. Sutton, 5 Mason, 1. 

SETTLEMENT. 

A feme sole, about to be married, conveys real and personal estate 
to her father, his heirs and assigns, to be held im trust by him, 
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and by any other trustee to be appointed by the Judge of Pro- 
bate, for her separate use, without being liable to the debts or 
control of any husband she may have during the trust; the 
income to be paid her during her life, and the residue and 
remainder to be conveyed to such child or children, his or their 
heirs and assigns, as she shall leave. She marries, and her 
husband dying, she takes a second husband, by whom she has 
issue living. Her father dies leaving several children. The 
Judge of Probate refuses to appoint a new trustee. Upon a bill 
in equity by the husband and wife to set aside the settlement, it 
was held, that the trust estate did not merge in the legal, the 
equitable estate being only for her life, and she having the legal 
estate in a portion only of the property as tenant in common 
with the other children of the trustee: and it was decreed that 
a new trustee should be appointed. Hildreth v. Eliot, 8 Pick. 
293. 
RELEASE. 


1. Where one partner signs a general release to a debtor of the 
firm, and it does not appear whether it is intended to apply to 
separate or to partnership demands, or that the subscribing 
partner has, on his separate account, any demand against the 
debtor, the release will be a discharge from debts due to the 
partnership. Emerson v. Knower, 8 Pick. 63. 

2. Where auctioneers sold goods of the plaintiff to the defendant, 
and took in payment a note made by the defendant payable to 
his own order and endorsed by him, and he afterwards stopped 
payment, and the auctioneers became parties to an indenture of 
assignment for the benefit of his creditors, containing a release, 
and a sum was put down against their names as the amount of 
their demands, which was just sufficient to include all their other 
demands, and also this note, which still remained in their hands, 
though at the time of signing the indenture they said they did 
not know whether they had guarantied this sale or not; and it 
appeared on examination afterward that they had not, and they 
accordingly did not claim under the assignment for the amount 
of this note; and the plaintiff, being requested to become a 
party to the indenture, declined, saying that he was not a 
creditor of the defendant :—it was held, that the auctioneers, 
by thus becoming parties to the indenture, had not released the 
note in question. Nichols v. Arnold, 8 Pick. 172. 

REPLEVIN. 

1. The use of the writ of replevin, and the relief afforded by it, 
are not limited to the taking of goods and chattels by way of 
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distress. Where goods or chattels are so taken as to entitle the 
owner or possessor to an action of trespass, an action of replevin 
may be maintained. Bruen v. Ogden, 6 Halst. 370. 

2. If a marshal of the United States by virtue of a fieri facias, 
issued out of the District Court of the United States against A, 
B, and C, upon a judgment in favor of the United States against 
them, seizes upon the property of D, replevin may be maintained 
in a state court by D, against the marshal, though in seizing the 
property the marshal acted under the direction of the district 
attorney of the United States; and the state courts are not 
prohibited by the constitution of the United States from enter- 
taining jurisdiction of such a case. Jb. 

SHIPPING. 

1. Ifthe owner of a vessel let her to another person, who is to have 
the sole charge and control of her, and, by agreement is to pay 
the owner one half of the net earnings, after deducting expenses 
of repairs, the owner cannot join in an action to recover for the 
freight afterwards earned by the vessel. Boardman v. Keeler, 
2 Vermont Cases, 65. 

2. The owner of the ship and cargo has the uncontrolled power of 
breaking up, or changing the voyage. Pawson v. Donnell, 1 
Gill & Johns. 1. 

3. A ship-master who was also the supercargo, was directed to 
proceed with his ship to several ports ; his compensation, in 
addition to monthly wages, was to be a sum certain, with the 
privilege of bringing home a specific quantity of merchandise 
from one of such ports. After a part performance of the voyage, 
the ship owner changed its direction, and shortened it; so that 
the port at which the privilege might have been exercised was 
not visited by the ship; before the termination of the voyage the 
ship-master died. Held, that the privilege was so inseparably 
connected with the vessel’s destination to the particular port at 
which it was to have been exercised, that upon its ceasing to be 
one of the termini of the voyage, the privilege of necessity 
expired, and that the sum certain stipulated to be paid the 
captain had relation to the voyage as originally contemplated, 
and was therefore subject to abatement in the discretion of the 
jury. First, for the alteration of the voyage, if they believed 
that the ship-master’s labor and responsibility were thereby 
lightened; and secondly, for that portion of his contemplated 
services, which were lost by his death. Jb. 

4. The misconduct of a captain or supercargo which produces 
neither injury nor inconvenience to his employer, forms no 
defence to the payment of his wages. Ib 
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5. 


~ 


ie 8) 


The consignees selected by a ship-master or supercargo in a 
foreign port, according to the usual course of trade, and in good 
faith, are so far the agents of the owners of the ship and cargo, 
that upon the death of the captain or supercargo, his represent- 
atives are not responsible for the consequences of the neglect or 
misconduct of such consignees, in the execution of their agency 
after his death, not imputable to instructions given in the life- 
time of such captain or supercargo. Jb. 


. A shipment of merchandise whose exportation is prohibited, 


made by a supercargo for account of his principal, is at his own 
risk, and if seized and condemned at the place of exportation, 
the supercargo must bear the loss. J. 

The acceptance by a ship owner of the letters and invoices sent 
to him by the consignees of his ship in a foreign port, is not such 
a ratification of the acts of those agents, as would throw a loss 
arising from the seizure of merchandise exported against the 
laws of the port of shipment by them, for his account, upon 
such ship owner. Jb. 


. The owner of a ship after she was laden at Baltimore, on the 


14th May, 1810, agreed with the shippers of the cargo, in writing, 
that their goods were ‘ to be landed in a permitted port on the 
continent of Europe, (meaning that they were not to be landed 
at the Island of Sylt,) before the freight should be earned, but 
should the whole of the continent be shut, the freight, with an 
addition as arbitrators might determine, would be earned, should 
the property be landed in England, agreeably to the custom of 
the country.’ On the 25th of April, 1810 a charty party had 
been entered into for the same ship, by which the owner cove- 
nanted to proceed with his ship from Baltimore, north about, for 
the Island of Sylt, thence to Hamburg or Bremen, if open to 
American ships, if not, the cargo to be landed at Sylt, if per- 
mitted, and in case of refusal there, thence to such permitted 
port in the North Sea or Baltic, as the master and supercargo 
might direct : and should the Baltic be closed against the admis- 
sion of American vessels, then to such other port as the master 
and supercargo might again direct. The freight was to be paid 
agreeably to the bills of lading, provided, that the cargo was 
discharged at a port in the North Sea; but if delivered at any 
port in the Baltic, an advance in the freight was covenanted for ; 
and should the Baltic be shut, a further advance in the freight 
to be settled by arbitration. On the 8th of May, 1810, a bill of 
lading was also signed for the plaintiff’s goods, which stated the 
ship to be bound from Baltimore for Sylt, and a permitted port 
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in the North Sea or Baltic, the goods to be delivered at the 
aforesaid permitted port, unto P. of Hamburg, who was not the 
supercargo of the ship. In an action where the plaintiff claimed 
under these contracts, he offered testimony to establish that 
certain ports in Europe, not on the North Sea or Baltic, were 
open to American vessels, but the court held, that looking to 
the historical facts and occurrences of the time, it was manifest 
that the voyage was undertaken, and the charter party, bill of 
lading, and agreement entered into, with a view to the then 
political state of affairs in Europe, and should be construed with 
a view thereto—that the permitted port on the continent of 
Europe, in which the goods were by the agreement to be landed, 
before freight could be earned, was intended to be a permitted 
port in the North Sea or the Baltic; and also that all the said 
instruments must be construed in connexion with each other, 
and the general terms in the agreement of the 14th May, 
restricted to the North Sea and Baltic; and therefore rejected 
the testimony offered, as inadmissible and irrelevant. Wéirg- 
man’s Adm’rs. v. Mactier, 1 Gill & Johns. 150. 

9. Whether ship owners are entitled in equity and good conscience, 
to retain money received on account of freight, is clearly a 
question not to be left to the jury; but proper only to be decided 
by the court, under the circumstances of each case. Jb. 

10. So, where in an action of assumpsit brought by the owner of 
merchandise shipped in the defendant’s vessel, to recover a sum 
which the defendant had received and retained for freight, it 
appeared that the shipment was made under the charter party, 
bill of lading, and agreement above referred to, and that the 
master was furnished with instructions from the plaintiff, as 
follows, ‘ on account of the unsettled state of affairs on the conti- 
nent of Europe, I have thought proper to request my friends 
Messrs. P. & Co. of Hamburg, in the event of the cargo of the 
ship being denied entry at their port, to consult with you on the 
further destination of the ship, and the disposal of my interest 
on board. In case they have no friend at the port she may 
proceed for, you will please take charge of it, and advise with 
them what is best to be done for my interest. On your arrival 
off Sylt, should the situation of affairs be such as to prevent you 
from communicating with Messrs. P. & Co., in that case you 
will have to proceed with the cargo where you judge it will be 
most advantageous for all concerned, when [ shall consider my 
part as entirely under your charge, &c.’ The ship sailed on 
her voyage, was captured before her arrival off Sylt, taken into 
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a port in Norway, but ultimately released. The master, after 
the restoration of his ship and cargo, without consulting with 
the consignees about the further destination of the ship, or dis- 
position of the plaintiff’s property, although he had the means 
of communicating with them, proceeded with his ship to Eng- 
land, there delivered his cargo, and received (from the agents 
who sold the cargo,) as freight, the sum claimed in this action. 
Held, he was not entitled to retain it. Jb. 

11. Where by the municipal regulations of certain ports, a certifi- 
cate of origin was necessary to the admission of certain merchan- 
dise there, a shipmaster having received such goods on board 
his ship, and signed a bill of lading for their delivery at one of 
such ports, cannot in the absence of evidence to show it was 
the duty of the shipper to furnish such a certificate, set up the 
fact of that document not being on board his ship, as an excuse 
for not entering the port at which he had agreed to land the 
property entrusted to him; nor as a justification for his deliver- 
ing it at another port, and thereby earn freight. 1b. 

12. Under the 10th section of the act of 1825, ch. 67, [276] the 
forcing a mariner on shore must be done, not only without 
justifiable cause, but also maliciously, to justify a conviction. 
If done under a mistaken sense of duty, it is not a case for 
conviction. United States v. Ruggles, 5 Mason, 192, 

13. ‘ Maliciously,’ in the statute, means, with a wilful disregard 
of right and duty, or doing the act against a man’s own convic- 
tion of duty. Jb. 

14. A master of a ship has authority to confine his seamen in a 
common jail, in a foreign port, for offences and misconduct, in 
extreme cases, and where the proper correction or punishment 
cannot be effectual on shipboard. J. 

15. The crew of a ship who have signed shipping articles for the 
voyage under a particular master, without any clause providing 
for a change of master, are not discharged from the articles by 
the dismissal of the master by reason of sickness, or any other 
reasonable cause, and the appointment of a new master; but 
they are bound to obey the new master. United States v. 
Haines, 5 Mason, 272. 

16. If in such case they combine together to refuse all duty on 
board, and to refuse obedience to the new master, that is an 
endeavor to make a revolt within the meaning of the crimes, 
act of 1790, ch. 9 [36], § 12. 6. 

17. If the crew combine together to refuse to do duty, and actually 
refuse until the master complies with some improper request on 
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their part, it is an endeavor to make a revolt within the crimes 
act of 1790, ch. 9 [36] § 12. United States v. Gardner, 5 
Mason, 402. 

18. If the crew combine together not to do duty, it is an endeavor 
to make a revolt within the crimes act of 1790, ch. 9, [36,] § 
12, although no orders are actually given afterwards. United 
States v. Barker, 5 Mason, 404. 

19. If the shipping articles are to the final port of discharge, the 
voyage is not ended until the cargo is wholly unladen. The 
owner may order the vessel from port to port until the whole is 
discharged. Ib. 

20. To affect the master of a vessel with the penalty provided for 
his non-delivery of a temporary register, granted under the 3d 
section of the coasting act of 1793, ch. 52, there must not 
only be an arrival at the port to which the vessel belongs, but it 
must be an arrival there, not by accident or from necessity, but 
intentionally, as one of the termini of the voyage. United 
States v. Shackford, 5 Mason, 445. 

21. To constitute an endeavor to commit a revolt within the crimes 
act of 1790, ch. 36, it is necessary that there should be some 
effort or act to stir up others of the crew to disobedience of the 
master. United States v. Savage, 5 Mason, 460. 

22. To constitute a confinement of the master within the purview 
of the same act, it is sufficient that there is a personal seizure 
or restraint of the master, although it may be for the purpose 
of inflicting personal chastisement upon the master. J. 

23. The master has authority to displace the mate and all other 
subordinate officers, during the voyage. If he abuses his au- 
thority, he is responsible for the wrong. 

Semble, that the mate is a seaman, within the crimes act of 
1790, ch. 36, § 12. 1b. 

24. A wreck sale, made by authority of the statute laws of a state, 
is valid to pass the title to the property where there is no owner 
or agent present to protect or claim the property. Schooner 
Tilton, 5 Mason, 465. 

25. Construction of the laws of North Carolina, on this subject. 
A sale at the solicitation or order of the master, is not a statute 
sale under those laws, binding the owner. Jb. 

SHIP. 

1. A bill of sale is not necessary to transfer property in a ship. 
Bixby v. Franklin Insurance Company, 8 Pick. 86. 

2. The bill of sale and custom-house register or enrolment are not 
conclusive evidence of property ina ship. J. 

VOL. V.—NO. X. 42 
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3. 


In assumpsit to recover one quarter of the proceeds of the sale 
of a vessel and of her earnings previously to the sale, the plain- 
tiff, in support of his title, produced a bill of sale of one quarter 
thereof from S., who with three others was the first owner of the 
vessel. The defendant produced a paper, executed previously 
to the sale to the plaintiff, by all the first owners, whereby they 
agreed to ‘pledge’ to the defendant the vessel, then building, 
as security for his advance thereon, and to allow the defendant 
to buy any part of the vessel, at a certain rate per ton. The 
vessel was afterward sold by the defendant; but his advances 
amounted to more than the proceeds of the sale and earnings. 
Held, that the last mentioned instrument was not an absolute 
transfer, nor a mortgage, nor a pledge; and that it was incom- 
petent to avoid the subsequent transfer to the plaintiff. Bonsey 
v. Amee, 8 Pick. 236. 


STOPPAGE IN TRANSITU. 


1. 


Goods shipped on board a vessel, are still in ¢ransitu after the 
arrival of the vessel in which they are shipped, until they are 
taken possession of on behalf of the consignee. Naylor v. Den- 
nie, 8 Pick. 198. 


. An attachment of goods on board a vessel, as the property of 


the consignee, does not defeat the right of the consignor to stop 
them in transitu. Ib. 


. Though the right of stoppage in transitu on the part of the 


consignor, is adverse to that of the consignee, yet the consignor’s 
right of stoppage is not defeated by his obtaining from the con- 
signee a writing, in which the consignee declares that he revokes 
the order for the consignment, declines to receive the goods, and 
requests the master of the ship, or any other person having 
the goods in his custody, to deliver them to the consignor. Jb. 


SUBSCRIPTION. See Fravp. 
TOWN. 


The selectmen of any town, the inhabitants of which are exposed 


to the spreading of the small pox among them, may prevent such 
spread by procuring the inoculation for the kine pox among 
those exposed, and the town may legally vote a-tax to defray 
the expense of the same. Hazen v. Strong, 2 Vermont Cases, 
427. 


TRESPASS. 


8. 


A mortgagee of personal property mortgaged to secure a debt, 
may maintain trespass against a stranger, who takes it from the 
possession of the mortgager, although the trespass be committed 
hefore the debt becomes due. Woodruff v. Halsey, 8 Pick. 333. 
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2. A mortgagee of a building standing not on land of the mort- 
gager, but on that of a third person, may maintain trespass 
against a stranger who pulls down and carries away the building, 
the building being unoccupied at the time of the trespass, and 
the mortgagee not having taken actual possession. Jb. 

TROVER. 

A tortious taking is, in an action of trover, proof of conversion. 
Woodbury v. Long, 8 Pick. 543. 

TRUST. 

One receiving trust property, knowing it to be such, in payment of 
his own debts, is liable to account for the same to the cestui que 
trust. Towle v. Mack, 2 Vermont Cases, 19. 

VARIANCE. 

In an action to recover damages for the non performance of a 
contract for the sale of lands, a variance, in respect to the locality 
of the land, between the contract laid in the declaration and that 
proved, is fatal. Obert v. Whitehead, 6 Halst. 293. 

VERDICT. 

A special verdict, intended to present the question of the con- 
struction of a devise, referred to the devise as being contained 
in the will of I. W., mentioning the date of the will and of the 
probate, but not stating the devise; held, that the verdict was 
defective in substance. Walker v. Dewing, 8 Pick. 520. 

WAGER. 

One cannot recover for property won of another on a wager, That 
a certain chaise was the property of A. B. Collamer v. Day, 
2 Vermont Cases, 144. 

WASTE. 

1. The court will not grant rules to stay waste in actions of trespass. 
Leeds v. Doughty, 6 Halst. 193. 

2. The statute of Gloucester, (Ed. 6, ¢.5,) giving an action of 
waste against tenant for life, for the recovery of the place 
wasted and treble damages, has been adopted as a part of the 
law of Massachusetts: though in respect to tenant in dower 
it has been modified by our own statutes. Sackett v. Sackett, 
8 Pick. 309. 

3. It is not waste in a tenant for life to cut down timber trees for 
the purpose of making necessary repairs on the estate, and to 
sell them and purchase boards with the proceeds, for such 
repairs, provided this be proved to be the most economical mode 
of making the repairs. Loomis v. Wilbur, 5 Mason, 13. 

WAY. 

1. If the owner of the soil set apart a piece of land for the public 
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or 


6. 


use, and it is used and enjoyed by the public for fifteen years, 
or more, it becomes a highway, and cannot afterwards be re- 
claimed by the original donor, or by any claiming through or 
under him ; and whoever obstructs the free passage of the public 
thereon, may be proceeded against by indictment. State of 
Vermont v. Wilkinson, 2 Vermont Cases, 480. 


. And a shorter period than fifteen years may, under circum- 


stances, afford sufficient ground on which to found a presumption 
of right in favor of the public. 0. 


. A right of way in esse may pass by deed of bargain and sale, 


duly acknowledged and recorded. Hays v. Richardson, | Gill 
& Johns. 366. | 


. A transfer of way de novo may be by grant or lease, but cannot 


be effected by way of bargain and sale. 6. 


. A right of way may be said to lie in the county where it exists, 


or is exercisable. 6. 

Where one has a right of way over another’s land, and the 
way is not defined, if the owner of the land stops up the way 
which is in use, the other party will be justified in going over 
another part of the land. Farnum v. Platt, 8 Pick. 339. 


WILL. 
Where G. by his last will devised certain tracts of land to his three 


sons in fee, and also devised to his daughters, ‘the right, privi- 
lege, and liberty of residing and living in the houses with, and 
using and cultivating with themselves and their negroes, stock, 
and of keeping their negroes, and all their other property 
thereon, and with them, in common with my sons, all my lands 
during the term that my said daughters should remain single 
and unmarried,’ it was held that the daughters did not take an 
estate for life, or any other less estate in common with their 
brothers, which was susceptible of partition: and that the devise 
to them was a mere charge for their benefit upon the lands of 
the testator, and incapable of alienation to a stranger. Per 


Bland, Chance. Warfield v. Gambrill, 1 Gill & Johns. 503. 


WITNESS. 


A person not named in the suit, but who in point of interest, is 


the actual defendant, cannot be compelled to testify for the 
plaintiff in the suit. White v. Everett, 1 Vermont Cases, 181. 











1831.] Chancery. 337 


CHANCERY. 


Principal cases in PAIGE’S CHANCERY REPORTS, Vol. I. 

ASSIGNMENT. 

C. held a single bill, or sealed note, against H. for $2425, payable 
to himself in twelve months from the date, with interest. C. 
borrowed $100 of M., and pledged this sealed note to him to 
secure the repayment, and endorsed his name in blank on the 
note. M. being indebted to the Tradesman’s Bank in the sum 
of #2600, agreed to transfer the note to the bank, as security 
for $1000, part of the debt he owed the bank, provided the 
bank would advance to him the remainder of the note. The 
bank advanced the money and M. endorsed his name in blank 
on the note, and delivered it to the bank. M. afterwards 
became insolvent, and never paid any part of the $1000, or of 
the money advanced to him by the bank. Soon after C. deliv- 
ered the note to M., M. received a larger sum of money be- 
longing to C. than the amount C. owed him. The bank were 
ignorant of the right of C., and gave H. notice not to pay the 
note to any one except themselves. C. gave notice to the bank 
of his title to the note, and demanded it from them. The 
bank refused to deliver C. the note. Held, that C. having both 
the prior equity and the legal right, was entitled to the note. 
Covile v. Tradesman’s Bank, 1 Paige, 131. 

Had the note been negotiable, and had it been taken by the bank 
in the usual course of business, the equity of the bank would 
have been equal to that of C.; and the legal right of the bank 
to collect the money due on the note in their own name, would 
have prevailed over the prior equity of C. Jb. 

Aliter, if the note, although negotiable, had been transferred to 
the bank merely as a security for an antecedent debt. Jb. 

The assignee of a judgment takes it subject to all the equities 
which existed against it in the hands of the assignor. Webster 
v. Wise, 1 Paige, 319. 

Where the subject of litigation was a fund in the hands of an 
insolvent assignee, who was a defendant in the cause and had no 
personal interest therein, but claimed the fund for the benefit of 
others, the money was ordered to be brought into court, and 
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invested to abide the further order of the court. Haggerty v. 
Duane, 1 Paige, 321. 

BANKRUPT. 

Where a British subject being indebted, left England, and while 
on his voyage to this country, and before he arrived here, he 
was, under the laws of Great Britain, declared a bankrupt, and 
provisional assignees were appointed; it was held, that the 
assignment to such assignees divested the title of the bankrupt 
to the personal property brought with him to this country. 
Plestoro v. Abraham, | Paige, 236. 

And an injunction will lie, upon the application of such assignees, 
to restrain a third person from delivering the goods to the bank- 
rupt, and also to restrain the latter from receiving or prosecuting 
for the same. Jb. 

And the commencement of suits against the bankrupt by his 
creditors in the courts of common law of New York, will not 
defeat the effect of the assignment to his assignees. Ib. 

CITIZEN. 

A citizen of one state becomes a citizen of any other state, when 
he makes such other state the place of his actual residence. 
Rodgers v. Rodgers, \ Paige, 183. 

CONTRACT. 

Where a parol agreement was made for the purchase of a lot of 
land for the sum of $21 50 per acre, to be paid in seven equal 
annual payments, and by the agreement, the grantor was to 
have the lot surveyed, and to give a conveyance with warranty, 
on the payment of $300 by the grantee, and upon his executing 
to the grantor a bond and mortgage for the residue of the pur- 
chase money; and the grantee went into possession under the 
agreement, and continued in possession eight or nine years, 
making payments from time to time towards the land, for which 
the grantor gave receipts, specifying therein that the moneys 
received were in payments for the land, and that he, the grantor, 
was to give the grantee a deed therefor; the grantee made a 
payment of $333 soon after he went into possession; at the 
expiration of eight years from the time the agreement was made, 
the grantor tendered a deed to the grantee, and demanded 
payment or security for the balance of the purchase money ; the 
defendant refused to accept the deed, alleging that it contained 
too much land, and that the grantor had included too much 
interest in the balance he claimed to be due; it was held, that 
neither party could take advantage of the agreement’s not being 
in writing ; that it was too late for the defendant to object that 
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the grantcr had not caused a survey to be made of the lot, and 
delivered a deed therefor immediately after the first payment ; 
that the defendant could only have put an end to the contract 
by tendering the balance due and demanding a performance of 
the contract on the part of the grantor; that a tender and de- 
mand made, after a bill had been filed by the grantor for a spe- 
cific performance, was a nullity. Knickerbacker v. Harris, | 
Paige, 209. 

An offer to purchase was made by letter, and previous to the 
receipt of the letter by the other party, the party making the 
offer, died insolvent. The party receiving the letter, consented 
to sell on the terms proposed, and sent an answer to that effect, 
but without any knowledge on his part of the death of the 
purchaser. eld, that he was not bound by such acceptance 
of the offer, and that the title to the property was not changed. 

“"rith v. Lawrence, 1 Paige, 434. 

To make a valid contract, it is not only necessary that the minds 
of the contracting parties should meet on the subject of the 
contract, but that fact must be communicated to each other. Jb. 

Where an offer to sell is made to a distant correspondent by letter, 
and he declines the offer, he cannot afterwards assent to it so as 
to make it a valid purchase without a subsequent assent of the 
other party also. JO. 

Where there is a contract for the purchase of land, and the person 
contracting to sell declines executing the contract, upon the 
ground that he is unable to give a good title, and the purchaser 
files his bill to compel the defendant to complete the contract, 
or to rescind it; if the defendant is able to give agood title at the 
time of the decree, the complainant will be compelled to accept 
it. Pierce v. Nichols, 1 Paige, 244. 

CORPORATION. 


vested rights, and cannot be divested or altered, except with 
the consent of the corporation, or by a forfeiture declared by a 
proper tribunal. McLaren v. Pennington, 1 Paige, 102. 

A state cannot pass any law which alters or amends the charter of 

a private corporation, without the consent of such corporation. 

Tb. 

But a law altering the remedy of one of the parties to a contract, 
is constitutional and valid. Jb. 

Where, however, a state legislature reserves to itself in the very 
charter it grants to a private corporation, the right of altering, 
amending, or repealing the act of incorporation, a subsequent 
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repeal of such act of incorporation will be valid and constitu- 
tional. Jb. 

Such a reservation in the charter of a corporation, upon common 
law principles, would not be a condition repugnant to the grant, 
but a limitation of the grant. Jd. 

And if such a reservation at common law would be repugnant to 
the grant, and therefore void, it is competent for a state legisla- 
ture to alter this rule of the common law; and the reservation 
of such a power in a legislative grant, would of itself change the 
law in relation to that particular grant. 6. 

Where, in the election of corporate officers, no particular mode of 
proceeding is prescribed by law, if the wishes of the corporators 
have been fairly expressed, and the election was conducted in 
good faith, it will not be set aside on account of any informality 
in the manner of conducting the same. Phillips v. Wickam, | 
Paige, 590. 

Whether at common law civil and corporate officers are authorized 
to hold over after the expiration of the time for which they were 
elected, until successors are appointed. Quere. Ib. 

Where the officers of a corporation are not authorized to hold over, 
if the corporators, without the presence of any officers, or any 
act to be done on their part, possess the power to assemble and 
choose officers to carry into effect the objects of the incorpora- 
tion, a neglect to choose officers at the proper time will not work 
a dissolution of the corporation, but will merely suspend the exer- 
cise of the powers of the corporation until proper officers are 
chosen. Tb. 

But if the corporators have not the power to fill vacancies without 
the presence of their officers, or something to be done by them 
preparatory thereto, and such officers do not attend, or neglect 
to do the act requisite to the validity of the appointment, or 
there are no such officers, then, as the powers of the corporation 
cannot be revived, it is virtually dissolved. Tb. 

The right of voting by proxy is not a general right, and the party 
who claims such right must show a special authority for that 
purpose. Jb. 

But where property is devised or granted to a corporation, partly 
for its own use and partly for the use of others, the right of the 
corporation to take and hold the property for its own use, carries 
with it as a necessary incident the power to execute that part of 
the trust which relates to others. Jn the matter of Howe, | 
Paige, 214. 

The court is not bound to decree a dissolution of the ‘corporation, 
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simply because a majority of the directors and stockholders 
request it to be done. In the matter of Niagara Insurance 
Company of New York, 1 Paige, 258. 

But where the owners of a large proportion of the stock find it for 
their interest to withdraw their capital, it will be deemed pre- 
sumptive evidence, that the interest of the stockholders generally 
will be promoted by a dissolution of the corporation. Ib. 

COSTS. 

Where exceptions are taken to the defendant’s answer, some of 
Which are allowed and others are disallowed, and the defendant 
excepts to so much of the master’s report as allowed a part of 
the exceptions to the answer, and on hearing before the court, 
the master’s report is confirmed, the complainant is entitled to 
the costs of the hearing, and also of the reference and of those 
exceptions to the answer which are allowed by the master; and 
the defendant is not entitled to the costs of the exceptions dis- 
allowed by the master. Richards v. Baslow, 1 Paige, 138. 

If any of the exceptions to the answer are well taken, the defendant 
must submit to answer further as to those exceptions, or he will 
not have costs of the exceptions which are disallowed by the 
master. Ib. 

Where a judgment creditor having a claim upon the surplus 
moneys raised by the sale of mortgaged premises, litigates in 
good faith before the master, on a reference to settle the priority 
of liens, he will not be charged with the costs of such litigation. 
Norton v. Whiting, 1 Paige, 578. 

But if he excepts to the master’s report, and those exceptions are 
disallowed, he may be charged with the costs of the hearing on 
the exceptions. Jb. 

On a reference of exceptions to an answer, if part of the exceptions 
are allowed by the master, the complainant is entitled to costs on 
the exceptions allowed, and neither party is entitled to costs as to 
those which are disallowed. Richards v. Barlow, 1 Paige, 323. 

If some of the exceptions are disallowed, and none of them are 
allowed in full, the defendant is entitled to his costs on the 
reference. Ib. 

On exceptions to a report, each party is entitled to the costs of the 
hearing as to the exceptions decided in his favor, which costs 
are to be off-set against eachother. Ib. 

Where the costs of exceptions on each side would be nearly equal, 
the usual practice of the court is to give no costs toeither party. Ib. 

Where in a bill filed for a specific performance of the contract for 
the sale of land, the complainant insisted upon the defendant's 
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taking two acres more than he was bound to take, and the 
. defendant declined paying interest, which the complainant was 
entitled to, neither party was allowed costs. Knickerbacker v. 
Harris, 1 Paige, 209. 

As a general rule a mortgager pays costs to the defendant, on a 
bill to redeem, although he is successful; but if the defendant 
has been guilty of improper conduct, he will be deprived of 
costs, and in some cases will be compelled to pay costs. Broek- 
way v. Wells, 1 Paige, 617. 

If a mortgager who is entitled to redeem, applies before filing his 
bill to the mortgagee for that purpose, and the latter refuses to 
allow him to redeem, the mortgagee will not only be deprived of 
costs, but may be compelled to pay costs to the complainant. 
Tb. 

Where a party files his bill to redeem, the general rule is, that 
he must pay costs to the mortgagee, although he should be 
successful. Slee v. Manhattan Company, 1 Paige, 48. 

There are, however, exceptions to this rule; as where the mort- 
gagee sets up an unconscientious defence: in such case the 
mortgagee is not only refused costs, but must pay costs to the 
other party. 16. 

If a widow makes application for her dower before she files her 
bill, and it is refused, she will be entitled to costs; but where 
she neglected to make such application, and in her bill alleged 
that an outstanding mortgage was paid off, and insisted upon 
her right to be endowed of the whole premises, and claimed 
arrears previous to the purchase of the defendant, and the 
decree was against her upon all these points, no costs were 
allowed to either party. Russell v. Austin, 1 Paige, 192. 

Where the complainants became insolvent pending the suit, and 
assigned all their interest therein to a third person, the assignee 
was not permitted to proceed with the suit in their names, 
without giving security for costs. Massey v. Gillelan, 1 Paige, 
644. 

Where the assignee after notice of the fraud, attempted to enforce 
the judgment against the land, he was decreed to pay costs to 
the complainant. Webster v. Wise, 1 Paige, 319. 

Where a defendant in a bill of foreclosure knowingly sets up an 
unjust defence, and thereby subjects the. complainant to extra 
costs and expense, he may be charged personally with the costs. 
Park v. Peck, \ Paige, 477. 

COVENANT. 


A covenant on the part of the lessor to renew a lease for years at 
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the expiration of the term, is a covenant running with the land. 
Piggot v. Mason, 1 Paige, 412. 

Covenants of warranty and to convey, contained in a lease of real 
estate, run with the land, and are binding upon the heirs and 
assignees of the lessor. Van Horn v. Crain, 1 Paige, 455. 

DEBTOR AND CREDITOR. 

Where property is subject to an execution, and a fraudulent 
obstruction is interposed to prevent the sale, a creditor may file 
his bill here to remove the obstruction as soon as he has ob- 
tained a specific lien upon the property by the issuing of his 
execution. Beck v. Burditt, 1 Paige, 305. 

But if the property is not a subject of levy and sale on execution, 
the creditor must show his remedy at law exhausted by an actual 
return of the execution unsatisfied, before he can file a bill in 
this court to reach the equitable property of the debtor. 1. 

When a debtor in failing circumstances assigns an unreasonable 
amount of property to satisfy a single creditor, it is evidence of 
fraud ; but if no more than is supposed to be sufficient to satisfy 
the debt is assigned, a mere hypothetical reservation of the 
surplus, if any there should be, to the debtor, would not render 
the assignment void. Jb. 

A creditor whose execution at law has been returned unsatisfied, 
may file a bill to reach the equitable estate of the defendants, 
either in his own name and for his own benefit, or he may join 
with other creditors standing in the same situation with himself, 
or he may file a bill in behalf of himself and all others, being 
judgment creditors, whose executions have been returned unsat- 
isfied, and who may choose to come in under the decree and 
contribute to the expenses of the suit. Edmeston v. Lyde, | 
Paige, 637. 

Where property has been fraudulently assigned by the debtor, so 
that he has no legal or equitable rights as against the assignee, 
it will be necessary to make the assignee a party, to enable the 
court to reach the property in his hands. J6. 

The debts, choses in action, and other equitable rights of the de- 
fendant, may be assigned or sold under the decree of this court, 
and the purchaser will be protected both in equity and at law. 
1b. 

Under the act of Congress of the 2d of March, 1799, the United 
States are not entitled to a preference in the payment of 


bonds given for duties, over the general creditors of the debtor, 


> 
unless the debtor is actually insolvent, and his insolvency is 
manifested by some notorious or public act. Marshall v. Bar- 


clay, 1 Paige, 159 
/ 








344 Digest of Recent Decisions. [ April, 


To entitle the United States to this preference, on account of a 
voluntary assignment of the property of the debtor for the ben- 
efit of his creditors, it must appear that the assignment was of 
all the property of the debtor, or was made with a view to defeat 
the claim of the United States. Jb. 

Where, however, a debtor is actually insolvent, and intending to 
assign his whole property, first makes an assignment of part for 
the benefit of some of his creditors, and afterwards makes an- 
other assignment of the residue of his property for the benefit of 
his remaining creditors, the two assignments will be considered 
as one transaction, and the United States will be entitled to a 
preference. Jb. 

The depositors of money in a bank are only general creditors of 
the corporation, and in case of a failure of a bank, they are not 
entitled to a priority of payment over bill holders or other cred- 
itors. In the matter of the Franklin Bank, 1 Paige, 249. 

When a bank becomes insolvent, the cashier has no lien upon the 
money in the bank for his deposits therein, or for the payment 
of his salary. Bruyn v. Receiver of the Middle District Bank, 
1 Paige, 584. 

Where the right to a debt due from a third person is in litigation, 
it cannot with safety be paid to either party after notice ; but the 
debtor will be permitted, pending the litigation, to pay it into 
court to the credit of the cause. Mills v. Pittman, | Paige, 490. 

Where a creditor has a lien upon two funds for the payment of his 
debt, chancery will not compel him first to exhaust the fund 
which a junior creditor cannot reach, if the senior creditor will 
thereby be injured, or if he offers to substitute the junior cred- 
itor in his place, on being paid the amount of his debt. Wool- 
cocks v. Hart, | Paige, 185. 

Where a judgment is given by the principal debtor, to his endorsers, 
to secure the payment of the debt for which they are responsible, 
and they become insolvent, the creditor is entitled to the benefit 
of the security. Heath v. Hand, 1 Paige, 329. 

DOWER. 

If the owner of the legal estate purchase in a mortgage executed 
by both husband and wife, with the intention of protecting 
himself against the claim of dower to the extent of that incum- 
brance, the widow can only be endowed of the equity of re- 
demption, and she is bound to contribute her share towards the 
payment of the mortgage. Russell vy. Austin, 1 Paige, 192. 

A defendant continues seized of his real estate sold under a 
judgment and execution, until the time for redemption expires : 
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and where he dies before the time for redemption expires, his 
widow will be entitled to arrears of dower. Ib. 

Where there is an outstanding mortgage upon the premises, the 
arrears of dower will be computed by deducting from one third 
of the rents and profits, over and above the necessary repairs, 
taxes, &c. one third of the interest on the amount due on the 
mortgage at the time the defendant acquired title to the premises. 
Tb. 

Where a mortgage has been executed by husband and wife, she 
can only be endowed of the equity of redemption. J6. 

To entitle the wife to dower, the husband must have been seized 
during the coveture of a present freehold as well as of an estate 
of inheritance in the premises. Dunham v. Osborn, 1 Paige, 
634. 

Seizin of a vested remainder is not sufficient where the husband 
dies, or aliens his interest in the premises, during the continu- 
ance of the particular estate. Ib. 

Where lands descend to the son, on the death of the father; and 
dower is assigned to the mother, if the son dies during the life 
of the mother, his widow can only be endowed of the remaining 
two thirds. Jb. 

Where the estate has been sold on an execution against the hus- 
band, who afterwards died leaving a widow entitled to dower, 
the widow of the purchaser will be entitled to dower in the 
whole premises, subject to the dower right of the first widow in 
one third thereof. Jb. 

ESCROW. 

It is essential to an escrow that it be delivered to a third person 
to be delivered to the obligee or grantee upon the happening of 
some event, or upon the performance of some condition. James 
v. Vanderheyden, 1 Paige, 385. 

Where a bond and mortgage and deed were delivered to a third 
person, to be kept by him during the pleasure of the parties, 

‘and subject to their further order, held, that the papers were 
not escrows, and that he was a mere depositary. Jb. 

EVIDENCE. 

A receipt is always susceptible of explanation. Van Rensselaer v. 
Morris, 1 Paige, 13. 

Where the purchaser of mortgaged premises had admitted the 
existence of the lien within twenty years, and promised to dis- 
charge the mortgage, it was held sufficient to rebut the pre- 


sumption of payment arising from the lapse of time. Peck v. 
Peck, | Paige, 477. 
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Where the subject of the devise or legacy is described by reference 
to some extrinsic fact, extrinsic evidence may be resorted to to 
ascertain that fact. Pritchard v. Hicks, 1 Paige, 270. 

So where the words of a will are equally applicable to two persons 
or two things, parol evidence is admissible to show which person 
was the object of the testator’s bounty, or which article he 
intended for the legatee. Jb. 

Where a testator made a bequest to a person by a wrong christian 
name, parol evidence was admitted to show what person was 
intended. Connolly v. Pardon, 1 Paige, 291. 

A record cannot be read as evidence in a suit, unless both parties, 
or those under whom they claim, were parties to the suit in 
which the record was filed. Dale v. Rosevelt, 1 Paige, 35. 

The laws of other states must be proved, otherwise the courts of 
this state cannot take notice of them. Hosford v. Nichols, 1 
Paige, 220. 

Parol evidence is admissible to show that a deed, absolute in its 
terms, was intended by the parties as a mortgage. Whittick v. 
Kane, | Paige, 202. 

EXECUTORS AND ADMINISTRATORS. 

Where a testator directed his executors to pay to one of his sons 
annually $200, and also one fifth of his estate, in case of his 
reformation from vicious habits, it was Ae/d, that the executors 
acted correctly in not paying over the one fifth of the estate, 
until they were satisfied of the son’s complete reformation. 
Dustan vy. Dustan, 1 Paige, 509. 

FEME COVERT. See Practice. 

FOREIGN JUDGMENT. See Jurispiction. 

FRAUD. 

Where a judgment was entered on a bond and warrant, and a 
specification was filed under the act of April 21st, 1818, and it 
appeared no such consideration as that stated in the specifica- 
tion existed, the judgment was declared fraudulent and void as 
against other judgment creditors. White v. Williams, | Paige, 
502. 

If a judgment is void as against a subsequent judgment creditor, 
it is also void as against a purchaser under the subsequent 
judgment. Jb. 

Pending a treaty of purchase, a third person took a confession of 
judgment from the vendor, and fraudulently concealed the fact 
from the vendee until after the sale, for the purpose of enforcing 
the judgment against the land in his hands. On a bill filed 
against the judgment creditor and his assignee, they were 
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decreed to release the land from the lien of the judgment. 
Webster v. Wise, 1 Paige, 319. 

If a purchaser who is insolvent, concealing his insolvency from 
the vendor, obtains goods from him without intending to pay for 
them, it is a fraud upon the vendor, and the property in the 
goods will not be changed. Durell v. Haley, | Paige, 492. 

But if the goods have been resold by the fraudulent vendee to a 
bona fide purchaser, who has actually paid for the same without 
notice of the fraud, such purchaser will be protected. Jb. 

Where an insolvent confessed a judgment to his friend, on which 
an execution immediately issued, and then purchased goods for 
the purpose of subjecting them to the execution, it was held to 
be a fraud upon the vendor, and the judgment creditor was not 
permitted to retain the goods, which had been purchased in by 
him upon his execution. J. 

Thomas L. and J. L. were owners of a farm in Orange County, 
which, in 1811, was, by a fraud upon them, mortgaged to R. 
The mortgage was foreclosed in chancery, and the farm adver- 
tised for sale by a master. Before the sale, B., by an arrange- 
ment with Thomas L. and J. L., agreed to purchase in the farm 
for their benefit, for which he was to receive a stipulated com- 
pensation. R., the mortgagee, in order to favor Thomas L. 
and J. L., agreed with B. that he might bid off the property at 
$1500, about half the amount of the mortgage. B. at the sale, 
prevented others bidding, by representing that he intended to 
buy for Thomas L. and J. L. B. purchased the farm at the 
master’s sale for $1540, about $1000 below its value. A fter- 
wards B. refused to convey the farm to Thomas L. and J. L., 
or to account to them for the value, although they tendered to 
him the amount of his bid, with interest, and the sum agreed to 
be paid for his services. It was held, that B. was a trustee for 
Thomas L. and J. L., and had no other interest in the farm 
than that of a mortgagee to secure the repayment of the pur- 
chase money and the payment of the sum agreed to be allowed 
him for his services. Brown v. Lynch, 1 Paige, 147. 

Where S. being indebted to several persons, was in September, 
1817, sued for a default in paying over moneys received as a 
commissioner of loans, and judgment was recovered against 
him on the 3lst of January, 1818, and on the Ist of January, 
1818, S. conveyed to L. his farm, and all his personal property, for 
the nominal consideration of $8501 25, $4000 of which was 
paid in Virginia lands which had been purchased by L. twenty 
years before, but which he had never seen or possessed, and 
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there was no proof of the payment of the residue of the con- 
sideration, and S. continued in possession of the property so 
conveyed to L. It was held, that this conveyance was fraudulent 
and void as against the creditors of S. Lee v. Hunter, | Paige, 
519. 

Where the defendant, by a fraudulent overdrawing, obtained the 
complainant’s money, and deposited it to his own credit in 
another institution, he/d, that the title to the property was not 
changed, and might be reclaimed by the owners. The Trades- 
man’s Bank and the Chemical Bank v. Merritt, 1 Paige, 302. 

A court of chancery relieve against a fraud, by converting the 
person guilty of it into a trustee for those who have been injured 
thereby. Brown v. Lynch, | Paige, 147. 

GUARDIAN AND WARD. 

An adult husband is entitled to the guardianship of the person of 
his wife during her minority. Kettletas v. Gardner, | Paige, 
488. 

The court will protect the rights of infants where they are mani- 
festly entitled to something, although their guardian ad litem 
neglects to claim it in their behalf. Stephens v. Van Buren, | 
Paige, 479. 

HUSBAND AND WIFE. 

A wife may compromise a suit brought against her husband for a 
divorce ; and the court will only interfere so far as to see that 
she is not overreached or imposed upon in the settlement. 
Kirby v. Kirby, 1 Paige, 565. 

The solicitor for the wife cannot insist upon proceeding with the 
suit against her consent, upon the ground that his costs are not 
paid. Jb. 

An adult husband may file a bill in chancery for the partition of 
his wife’s estate, although she is an infant. Sears v. Hyer, | 
Paige, 483. 

The service of a subpeena upon the wife is only necessary where 
the proceeding is against her in respect to her separate estate, 
Leavitt v. Cruger, 1 Paige, 421. 

In a suit brought by either husband or wife for a divorce, on the 
ground of adultery, the wife prosecutes and defends without a 
guardian or next friend, as a feme sole ; and her affidavit is ad- 
missible against the husband, as to any matter or proceeding in 
the cause. Kirby v. Kirby, | Paige, 261. 

An injunction, a receiver, and a writ of ne exeat, may all be resorted 
to in the same suit, to aid the court in doing justice between the 
parties. Tb. 
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A husband, by committing adultery, subjects himself and his 
property to the jurisdiction of the court of chancery, so far as to 
enable the court to order his property to be applied to the sup- 
port of his family, both during the litigation and afterwards. Jb. 

And the power of the court extends to compelling the husband to 
apply a portion of his daily earnings to the same object, during 
the pendency of the suit. Jb. 

INFANT. 

A suit may be commenced in the name of an infant without his 
knowledge or consent. ‘The court, however, on a proper appli- 
cation, will refer it to a master, to ascertain whether such suit 
is for the benefit of the infant; and if the master reports that it 
is not for his benefit, will stay the proceedings. Fulton v. Rose- 
velt, 1 Paige, 178. 

INJUNCTION. 

An injunction is not waived by a delay in applying for an attach- 
ment for its violation. Dale v. Rosevelt, 1 Paige, 35. 

Where executors obtained a decree for a perpetual injunction, 
restraining R. from suing or prosecuting any action at law 
against such executors or other representatives of their testator, 
for the recovery of the arrears of an annuity; held, that the 
prosecution of a suit at law against the heirs of the testator, who 
were not parties to the suit in this court, to recover the same 
annuity, was not a breach of the injunction. There is no privity 
between an executor and the heir or devisee of the land. Jb. 

Where the complainant suffered three years to elapse without 
compelling an answer from one of several defendants, and the 
other defendants, in their answer charged collusion between 
the complainant and the defendant who had not answered ; it 
was held, that under such circumstances, the fact that all the 
defendants had not answered, could not be urged as an objection 
to the dissolution of an injunction, unless the complainant denied 
upon affidavit, all collusion, and stated sufficient reasons for not 
compelling an answer from all the defendants. Ward v. Van 
Bokkelen, 1 Paige, 100. 

Where hydraulic works are erected on both banks of a stream, the 
owners of the works are each entitled to an equal share of the water. 
If the owner of the mills on either side attempts to deprive the 
other of the use of his share of the water, of which he has been 
in the quiet enjoyment, and thus to destroy his mills, a prelimi- 
nary injunction will be granted, as the injury might be irrepar- 
able. Arthur v. Case, 1 Paige, 447. 

INSURANCE, Policies of. See Jurispicrion. 
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JUDGMENT. 


Where certain lands upon which a judgment is a lien, are adver- 
tised for sale under such judgment, part of which lands have been 
previously sold by the debtor, and there are other lands of the 
debtor unsold, but the lien of the judgment would expire before 
such other lands could be advertised and sold, the owner of the 
judgment in such case would not be bound upon the requisition 
of the purchaser from the debtor to abandon the sale of the 
lands so advertised. James v. Hubbard, | Paige, 228. 

The proper course for such purchaser would be to offer to pay the 
amount of such judgment and to take an assignment of the 
same; and then by filing a bill against all the parties in interest 
before the expiration of the lien of the judgment, it seems such 
purchaser would be able to preserve the lien so far as to compel 
contribution upon equitable principles. Jb. 

A judgment creditor cannot enforce his judgment against the 
land of a subsequent purchaser, so long as there are other lands 
of the debtor sufficient to satisfy the judgment. J. 


Where there are successive purchasers there is no contribution, 
and their lands are chargeable with the judgment against the 
debtor in the inverse order of alienation; that is, the lands last 
sold are to be first charged. Ib. 

A bill filed in the court of chancery against heirs or devisees, has 
the same effect as the commencement of a suit at law, in pre- 
venting the alienation of the estate. But if a judgment at law 
is obtained before the decree in the court of chancery, the 
plaintiff in such judgment thereby obtains a prior lien on the 
legal estate in the hands of the heirs or devisees. Purdy v. 
Doyle, 1 Paige, 558. 

Where a suit is commenced against five heirs for the debt of their 
ancestor, and the writ is only served upon three, but the plain- 
tiff proceeds and takes judgment against all as joint debtors, he 
obtains a lien only upon the estate of those upon whom the 
process was served. Jb. 

Where a creditor has obtained a lien upon real estate by a judg- 
ment at law, if he subsequently brings an action of debt on his 


judgment and recovers 2 new judgment, he will lose his first 
lien. I. 


In chancery a judgment recovered in a court of law is considered 
as binding upon the real parties in the suit, although not the 
nominal parties on the record. Southgate v. Montgomery, | 
Paige 41. 
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Although a person has a perfect remedy at law to recover for the 
breach of an agreement connected with a note, if he cannot 
avail himself of it as a defence to an action on the note, he can 
come into chancery to have the note cancelled, and to recover 
the balance, if any, which may be due him. Reed v. Bank of 
Newburgh, 1 Paige, 215. 

Where a sheriff, afier collecting money on an execution, died 
insolvent without paying over the same, and no person adminis- 
tered upon his estate, it was held that no suit could be sustained 
in chancery against the sureties of the sheriff upon his bond, to 
enforce the payment of the amount socollected by him. Bank 
of Utica v. Dill, 1 Paige, 466. 

Where there existed mutual accounts between M. and E.; and E. 
sued M. in a foreign court for a settlement, and judgment was 
rendered against E., and afterwards a suit pending in the Su- 
preme Court of New York, commenced and prosecuted by the 
assignees of M. in the name of M. against E., was referred to 
referees, who reported a balance due to E. from M., on which 
report judgment was entered in favor of E., it was held, that the 
judgment against E. in the foreign court was not binding upon 
E. as between him and the assignees of M., and that if that 
judgment was binding upon E., as it was known to the assignees 
previous to the hearing before the referees, it should have been 
insisted upon by them at that hearing, and could not afterwards 
be a ground of relief in this court. Southgate v. Montgomery, 
1 Paige, Al. 

This court has jurisdiction to set aside and cancel deeds and other 
instruments fraudulently obtained, and which are attempted to 
be set up inequitably. Thompson v. Graham, 1 Paige, 384. 

A court of chancery has jurisdiction to correct mistakes in policies 
of insurance as well as in all other written instruments. Phe- 
nix Insurance Company v. Gurnee, 1 Paige, 278. 

Where there are difficulties in relation to an off-set at law, relief 
will be granted to the party claiming the off-set in chancery. 
McClaren v. Pennington, 1 Paige, 102. 

LEGACY. 

Where a testator devised his real and personal estate to two of his 
sons, provided they should pay certain legacies given in the 
will, and the legatees filed their bill against them and obtained 
a decree for the sale of the real estate to pay the legacies, which, 
upon being sold, proved insufficient; and no decree having 
been asked in that suit, charging the devisees personally with 
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the payment, held, that the legatees could not file a new bill 
against them for that purpose. Cook v. Grant, 1 Paige, 407. 

It is a general rule that legacies chargeable upon the real estate 
and payable at a future day, are not vested, and lapse by the 
death of the legatee before the time of payment arrives. Bird- 
sall v. Hewlett, 1 Paige, 32. 

But this rule has never been extended to a case where the estate 
was given to a stranger upon condition that he paid the legacy 
charged thereon; and the rule has been much limited, even as 
between the legatees and heirs at law. 10. 

LIEN. 

A grantor of lands has an equitable lien on the estate sold for the 
payment of the purchase money ; and this lien is not waived by 
the grantor’s taking the mere personal security of the purchaser 
only, unless there is an express agreement between the parties 
that the equitable lien be waived. But wherever any security 
is taken on the land sold, or otherwise, for the whole or a part 
of the purchase money, the equitable lien will be waived, unless 
there is an express agreement that it shall be retained. Fish v. 
Howland, \ Paige, 20. 

So the lien is waived where a note or bond is taken of the vendee 
for the purchase money, in which a third person joins as security. 
1b. 

Likewise if the vendee sells to a third person, without notice, the 
lien is lost. Jb. 

Where upon the sale of lands the negotiable note of the purchaser 
is given for the purchase money, the vendor retains an equitable 
lien upon the land ; but an endorsee is not, from the mere trans- 
fer of the note, entitled to the benefit of such lien, where the 
endorser has not been made liable upon his endorsement. 
White v. Williams, 1 Paige, 502. 

LIMITATIONS, Statute of. 

Where a legacy to a daughter was payable on her marriage or 
when she became of age, and she married before arriving at full 
age, in a suit brought by her and her husband for the legacy, 
after the lapse of six years, it was Aeld, that the statute of limi- 
tations did not run against her, she coming within the exception 
in the statute in favor of femes covert. Wood and wife v. 
Ex’rs. of Riker, 1 Paige, 616. 

Where the statute of limitations is a good defence to only a part of 
the complainant’s demand, if pleaded as a bar to the whole, the 
plea will be bad. Jb. 

The statute of limitations is a good plea in bar in equity as well as 
at law. Stafford v. Bryan, | Paige, 239. 
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MERGER. See Morreace. 

MILLS. See Insunerion. 

MORTGAGE. 

An assignment of a land contract for the security of a debt due 
the assignee, upon the condition, that if the debt was paid at the 
time stipulated, the assignee should re-assign the contract, is, 
in equity, a mortgage, and the assignor has a right of redemp- 
tion. Brockway v. Wells, 1 Paige, 617. 

Bona fide purchasers without notice, who have actually paid the 
purchase money, cannot be disturbed in their title to the pre- 
mises purchased, where the deed intended as a mortgage is 
absolute on its face. Whittick v. Kane, 1 Paige, 202. 

In such case, the remedy of the mortgager.is personal against the 
mortgagee and his legal representatives for the moneys received 
on the sale of the mortgaged premises, Jb. 

Where the owner of the legal estate takes an assignment of an 
outstanding mortgage, there will be no merger of the mortgage, 
unless the owner of the legal estate so intended when he pur- 
chased the mortgage. Russell v. Austin, 1 Paige, 192. 

Where a motgagee obtains a renewal of a lease, or any other 
advantage in consequence of his situation as such mortgagee, 
the mortgager coming to redeem, is entitled to the benefit 
thereof. Slee v. Manhattan Company, 1 Paige, 48. 

If the prior mortgage should not be due, the junior mortgagee will 
be entitled to a decree for a sale of the mortgaged premises, 
subject to such prior mortgage. The Western Ins. Co. v. The 
Eagle Fire Ins. Co., 1 Paige, 284. 

NE EXEAT. 

If the party against whom the final decree is made, intends to 
remove beyond the jurisdiction of the court before the decree 
can be enforced by execution, a ne exeat will be granted. 
Dunham v. Jackson, 1 Paige, 629. 

A ne exeat is in the nature of equitable bail, and may be applied 
for in any stage of the suit. JO. 

NOTICE. 

Where a party has sufficient to put him on inquiry, it is equivalent 
in equity to actual notice. Pitney v. Leonard, | Paige, 461. 

PARTIES. 

As a general rule, a mere witness cannot be made a party defend- 
ant. Fulton Bank vy. Sharon Canal Company, | Paige, 219. 

But suits against corporations are exceptions tothis rule. As they 
do not answer upon oath, the only means of obtaining a discov- 
ery from them is to make their officers and agents parties, and 
to compel such officers and agents to answer the bill. 76. 
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The former as well as the present oflicers of a corporation can be 
made parties to a suit against such corporation, and compelled 
to make discovery of facts within their knowledge. Jb. 

Where a trustee prosecutes a claim for the benefit of the cestui que 
trust, the latter must be made a party. Fish v. Howland, | 
Paige, 20. 

One of two devisees cannot file a bill for an account against one of 
two executors, where the executors, by the will, have the charge 
of the real estate, without making the other devisee and execu- 
tor parties. Fabre v. Colden, | Paige, 166. 

PARTNERSHIP. 

A surviving partner has the legal right to the partnership effects. 
Case v. Abeel, 1 Paige, 398. 

But in equity he is considered merely as a trustee to pay the part- 
nership debts, and to dispose of the partnership property for the 
benefit of himself and the estate of the deceased partner. Jb. 

PLEADINGS. 

Where three kinds of relief are prayed for in the bill, and the 
complainant is entitled to one of them, the defendant cannot 
demur. The Western Ins. Co.v. The Eagle Fire Ins. Co., | 
Paige, 284. 

A bill of discovery will be sustained to aid the prosecution or 
defence of a civil suit in a foreigntribunal. Mitchell v. Smith, 
1 Paige, 287. 

If it appears upon the face of the supplemental bill that all the 
matters alleged therein arose previous to the commencement of 
the suit, and might have been inserted in the original bill by 
way of amendment, the defendant may demur. But if this 
irregularity does not appear upon the face of the supplemental 
bill, the facts may be brought before the court by plea. Staf- 
ford v. Howlett, 1 Paige, 200. 

In a bill of discovery against a corporation, the corporation ought 
to be permitted to put in a separate answer, in order to make 
offers and admissions, and to deny facts which the officers may 
suppose do exist.  Vermilyea v. The Fulton Bank, \ Paige, 37. 

Where matters charged in the bill, as the acts of the defendant 
himself, are of such a nature that he can be presumed to recol- 
lect them if they ever took place, a positive answer is, in general, 
required. Hall vy. Wood, 1 Paige, 404. 

But where the facts are such that it is probable he cannot recol- 
lect them so as to answer more positively, a denial of the facts, 
according to his knowledge, recollection, and belief, will be 
sufficient. Ib. 
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Where one of two defendants denies in his answer all knowledge 
of the facts alleged in the complainant’s bill, the complainant, 
in order to give such defendant an opportunity to litigate his 
































| rights, must file a replication to his answer. Elliot v. Pell, 1 
Paige, 263. 
PRACTICE. 


If an original bill is wholly defective, and there is no ground for 

, it cannot be sustained by filing a supple- 
mental bill founded upon matters which have subsequently taken 
place. Candler v. Petit, 1 Paige, 168. 

Facts which existed before the filing of the original bill should be 

( inserted therein by way of amendment. J. 

But if the original bill was sufficient for one kind of relief, and 
facts afterwards occur which entitle the complainant to other or 
more extensive relief, he may have such relief by setting out 
the new matter in a supplemental bill. J. 

A party must be an object of charity, otherwise the privilege of 

{ prosecuting in forma pauperis will not be granted to him. Js- 
nard v. Casseaur, | Paige, 39. 

No exceptions can be taken to a master’s report, which are not 
founded upon objections distinctly taken before the master. 
Byington v. Wood, 1 Paige, 145. 

In the case of a reference to state an account, the objections to 

4 the report are taken and argued after the draft of the report is 

prepared. J6. 


P proceeding upon it 








A party, who cannot be presumed to have positive knowledge of 
a fact, may swear according to his information and belief; and 
if it be not denied by the adverse party, who can swear positively 
upon the subject, it will be deemed as admitted. Attorney 
General v. Bank of Columbia, \ Paige, 511. 

Where a defendant in his answer only denies a fact charged in 
the bill, according to the best of his knowledge and belief, a 
single witness on the part of the complainant is sufficient to 
establish the fact. Knickerbacker v. Harris, 1 Paige, 209. 

If the complainant wishes to compel the defendant to state the 
new matter set up by way of defence with more particularity, 
ke should amend his bill and state the matter by way of pre- 
tences, and call upon the defendant to answer as to the particu- 
lars. Spencer v. Van Duzen, 1 Paige, 555. 

If the complainant wishes to prove any fact on the hearing, and 
not admitted by the answer, he must file a replication to the 
answer. Mills v. Pittman, | Paige, 490. 

A decree can only be questioned by a bill of review. Elliott v. 

Pell, \ Paige, 263. 
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A suit cannot be brought in the name of a feme covert without 
her consent ; and when brought with her consent the prochein 
amy may be charged on her application, the person substituted 
giving security for the costs already accrued. Fulton v. Rose- 
velt, 1 Paige, 178. 

SALE. 

Where a merchant contracted for goods, the price to be secured 
by his note endorsed by B. and C., and the goods in the mean 
time were forwarded to his residence, held, that the property 
was not changed until the delivery of the note, and that B. and 
C. to whom he had assigned the goods to secure an antecedent 
debt, could not hold them against the vendor. Keelor v. Field, 
I Paige, 312. 

SET OFF. 

Where bills of a bank are obtained by one of its debtors after it 
stops payment, they cannot be set off by such debtor against 
the debt he owes the bank. Jn the matter of the Receiver of 
the Middle District Bank, | Paige, 585. 

A party cannot set off a judgment, unless he is the beneficial, as 
well as the nominal owner of it. Akin v. Satterlee, 1 Paige, 
289. 

TRUST AND TRUSTEE. 

Where money was awarded by the Florida commissioners upon 
the memorial of one of two joint owners, and the applicant 
claimed in his memorial the whole to himself, without naming 
his joint owner, it was he/d that the joint owner not named was 
not bound to put in his claim and contest his right before the 
commissioners; that the person who received the money awarded 
was a trustee, and accountable in equity to the real parties 
interested in the fund. Delafield v. Colden, 1 Paige, 134. 

WILL. 

Where there is a limitation over of an annuity upon the failure of 
issue, at the death of the annuitant, the limitation over is good, 
being in the nature of an executory devise. Bradhurst v. Brad- 
hurst, 1 Paige, 381. 

Where A. by his will devised the use of his farm to his son and 
nephew for three years, and directed his executors at the 
expiration of the term to sell the farm and divide the proceeds 
among his five children; and also declared in his will that if 
any one of his children died before him, leaving no children, or 
should die after his decease, leaving no children, without 
having disposed of his or her share, that the share of such child 
should go to the survivors; but if any of the testator’s children 
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should die leaving children, then such children were to have 
the share of their parent in the same manner as such parent, 
if living, would have taken the same, and the son died within 
the three years, leaving children: it was held, that the children 
took under the will and not as heirs of their father, and that 
their mother was not entitled to dower in the farm, and that the 
creditors of the son had no claim upon that share of the estate 
for the payment of their debts. The death of the son, before 
the expiration of the three years, and before the executors were 
authorized to sell, divested his interest, and the executory limi- 
tation over to his children immediately took effect. Adams v. 
Beekman, 1 Paige, 631. 

A person to be capable of making a will, must be possessed of a 
sound and disposing mind and memory, so as to be able to make 
a testamentary disposition of his property with sense and judg- 
ment in reference to the situation and amount of such property 
and the relative claims of the different persons who are or might 
be the objects of his bounty. Clark v. Fisher, 1 Paige, 171. 

Where the derangement or loss of the powers of mind some time 
previous to the making of the will, is established, it devolves upon 
the party who seeks to maintain the will, to show that such in- 
capacity had ceased at the time it was executed. Jb. 

In forming an opinion of the state of the testator’s mind, it is 
proper to take into consideration the reasonableness of the will 
in reference to the amount of his property and the situation of 
his relatives. Jb. 

WITNESS. 

Where M. purchased the interest of C. in certain mortgaged pre- 
mises under a judgment and execution, in a suit by M. against 
H. who pretended to hold a subsisting mortgage against the 

, it was held, that C. on being released by 
M. was a competent witness to prove that the mortgage had 
been paid. McClaren v. Hopkins, 1 Paige, 18. 

A purchaser with full knowledge of the claim of third persons, is 
an incompetent witness for the vendor in a suit between him 


premises given by C. 


and such persons. Brown v. Lynch, | Paige, 147. 
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RECENT ENGLISH DECISIONS. 


COMMON LAW. 


From 10 Barn. & Cres.; 1 Barnwall & Adolphus; 6 & 7 Bing. ; 3 Moore & 
Payne ; 1 Crompton & Jervis ; 1 Tyrwhitt ; 3 Manning & Ryland. 


BILL OF EXCHANGE. 

If the drawer has reasonable grounds to expect that the bill will be 
paid by some one, he is entitled to notice of its dishonor, 
though he have no assets in the acceptor’s hands. Lafitte v. 
Slatter, 6 Bing. 623. 

Endorsees v. Drawer of bills. The bills were drawn asa security 
for the acceptor, and by indenture between the acceptor, the 
drawer (the defendant,) the plaintiffs, and T. B., certain pre- 
mises were assigned to T. B. upon trust to sell and satisfy the 
bill out of the proceeds ; and it was provided that no proceed- 
ings should be taken against the defendant, until the premises 
were sold, and the produce applied as assigned. The premises 
were subsequently sold under a commission of bankruptcy, T. 
B. having omitted to take possession of them: Held, that this 
sale was a compliance with the proviso, and that the plaintiffs 
were entitled to sue the defendant on the bills. Lancaster v. 
Harrison, 6 Bing. 726. 

An acceptor is liable upon a bill dated on a Sunday. Begbie v. 
Levy, 1 C. & J. 180; 1 Tyrw. 130. 

In action by endorsee against acceptor, where the endorsement 
was not in the party’s own hand-writing, evidence that other 
bills so drawn and endorsed had been accepted and paid by the 
defendant, was held, as against the acceptor, sufficient proof of 
an authority to endorse. Jones v. Lord Turnour, 1 L. & W. 
318. 

A bill was given for an apprentice fee. The apprentice served 
and was provided by his master with food, &c. for some months, 
when it was found that the indenture was wrongly stamped, and 
he left the service : Held, that this was only a partial failure of 
consideration, and afforded the acceptor no defence to an action 
on the bill by an endorsee. Mann v. Lent, 1 L. & W. 320. 

In trover for a bill or note, a party having no title to the value 
cannot recover for the paper merely. Perreira v. Jopp, 10 B. 
& C. 452, note. 
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BILL OF LADING. 

By a Spanish bill of lading, the cargo was made deliverable to A, 
(omitting the words, ‘ or his assigns,’) on being paid freight, &c. 
It was proved that this was the usual form of Spanish bills, and 
that they were nevertheless endorsable like others, and that the 
endorsee was looked to for the frieght, &c.: Held, that the 
endorsee of such a bill was liable. Renteria v. Ruding, 1 L. 
& W. 274. 

CARRIER. 

The defendant had engaged to carry a quantity of lime on board 
his barge for the plaintiff, which was put on board accordingly. 
The master of the barge deviated unnecessarily ; during the 
deviation a storm wetted the lime ; and the barge being thereby 
set on fire, was lost with her whole cargo: Held, 1. That the 
deviation was a sufficiently proximate cause of the loss to render 
the owner liable. 2. That the law implies a duty in the owner 
of a vessel to proceed by the direct, usual, and customary course, 
and that there was no necessity for averring in the declaration 
an express undertaking to carry by the direct course. Davis 
v. Garbett, 6 Bing. 716. 

The plaintiff, having taken a place by the defendant’s coach, was 
requested by one G. to book a parcel, containing amongst other 
things a 50/. note, at the defendant’s office. The plaintiff, 
instead of booking it, put it into his own bag, intending to con- 
vey it himself. The parcel being lost without any particular 
negligence on the part of the defendants: held that the plaintiff 
could maintain no action for the value. The ground principally 
relied on by the court appears to have been, that the plaintiff 
was himself a wrong-doer by depriving the defendants of the 
carriage of the parcel ; but it was expressly stated that a carrier 
could not be permitted to enter into questions of title with his 
bailor. Miles v. Cuttle, 6 Bing. 743. 

CASE. 

By the permission of a former owner of the defendant’s house, the 
plaintiff's house had been built (in 1803) against, and was sup- 
ported by, the pine end-wall of the defendant’s house, which 
was a much older building. The defendant made an excavation 
in his own land, near the pine end-wall, for the purpose of mak- 
ing a cellar; which caused a sinking of the pine end-wall, and 
thereby injured the plaintiff's house. The jury having found 
that the work was carried on in a careless and unskilful manner, 
and given a verdict for the plaintiff with 50/ damages, the 
court refused to interfere ; holding that the assent of the former 
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owner conferred an easement. Brown v. Windsor, 1 C. & J. 
20. 


CORPORATION. 

By the charter which created sheriffs of Norwich, they were to 
be chosen by the citizens and commonalty from themselves. 
The same mode of election was recognised by several subse- 
quent charters ; but a later one, regulating the time and manner 
of the election, omitted the words from themselves. The inva- 
riable usage, before and after this charter, was to elect from 
among the freemen. Held, that the last charter did not dispense 
with the restriction in the former, and that the election of a 
person not a freeman, was void. The King v. Grout, 1 B. & 
Adol. 104. 

The mayor, aldermen, and bailiffs of a corporation were empow- 
ered by charter to make by-laws for the good rule and govern- 
ment of the borough, for the letting of its lands, and other 
matters and causes whatsoever concerning the borough; and by 
the charter it was directed, that the mayor, bailiffs, and bur- 
gesses should, from time to time, elect other burgesses ; subse- 
quently the mayor, bailiffs, and burgesses made a by-law, that the 
burgesses should in future be elected by the mayor and common 
council by themselves, without the concurrence or assistance of 
the rest of the burgesses: held, in the house of lords, by six 


judges to three, that such by-law was good. Rez v. Westwood, 
7 Bing 1. 


COVENANT. 


Covenant by the commander of a vessel in the service of the post- 
office, that he would well and truly pay unto the owners of the 
ship, and to their and every of their several and respective heirs, 
executors, administrators and assigns, such sum as should be 
allowed by the postmaster-general, in such parts and proportions 
as were set against their several and respective names; held, 
that the interest of each was several, and a joint action not 
maintainable. Servante v. James, 10 B. & C. 410. 
The defendants chartered a ship to New Zealand, and covenanted 
either to load her there, or by their agent to give the plaintiff 
notice that they abandoned the adventure, in which case they 
were to pay him 500/. On the ship’s arrival at New Zealand, 
neither cargo nor agent were there; and the captain made a 
circuitous voyage home, which voyage, after all allowances, 
proved to be more profitable than the original adventure would 
have been: held, that the plaintiff could not recover the 5007. 


penalty in addition to the profits of the homeward voyage. 
Staniforth v. Lyall, 7 Bing. 169 
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DAMAGES IN TORT. 


The owner of goods wrongfully seized, and of which a man is 
placed in possession, may recover damages, although he be 
allowed to use the goods all the time. Bayliss v. Fisher, 7 
Bing. 153. 

DECEIT. 

The defendants made false statements to the plaintiffs respecting a 
person whom the former wished the latter to employ as their 
agent: held, that in an action on the case for deceit, the 
plaintiffs need not show that the defendant was actuated by an 
intention to benefit himself or injure them. Foster v. Charles. 
7 Bing. 105. 

DEVISE. 

Devise of copyholds to the testatatrix’s mother for life, then to F. 
and his wife for life, then to their children, living at their 
decease, in fee. Testatrix then devised all the residue of her 
estates to her mother in fee, but charged such residue with an 
annuity of 20/7. to her grand-mother for life. F. and his wife 
died leaving no child. Held that the reversion of the copyhold 
estates passed by the residuary clause ; for that the charge of 
the annuity upon the residue did not, under the circumstances, 
sufficiently manifest a clear intention that it should not so pass. 
Doe d. Moreton v. Fossiek, 1 B. & Adol. 186. 

EMBLEMENTS. 

A lease was granted on condition, that ifthe lessee should contract 
a debt upon which he should be sued to judgment, and a writ 
of execution should issue, the lessor should re-enter as of his 
former estate; the lessor did so re-enter after judgment and 
execution, and it was held that he was entitled to the emble- 
ments. Davis v. Eyton, 7 Bing. 154. 

EVIDENCE. 

A private book, kept by a collector of taxes, containing entries 
whereby he acknowledged the receipt of sums in his character 
of collector, was held admissible after his death against his 
surety. ‘The case was decided on the general principle that 
statements of deceased persons, which appear to have been 
made against their interest, are admissible; and without refer- 
ence to the relation of principal and surety. Middleton v. Mel- 
ton, 10 B. & C. 317. 

Secondary evidence may be given of the contents of a writing, 
promising to pay a debt barred by the statute of limitations, 
where the writing has been lost. JZaydon v. Williams,7 Bing. 
163 
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HUSBAND AND WIFE. 

By indenture made in contemplation of marriage, N. covenanted 
with trustees that he would not dispose of certain goods of which 
I., his intended wife, was possessed; that he would purchase 
new goods in lieu of any that might be worn out; that, if she 
survived him, she should have the goods to her own use ; and 
also that she might dispose of the goods, subject to his life-inter- 
est. They married, and subsequently separated. She retained 
possession of a house containing part of the furniture, which she 
demised. Held that, these goods might be seized under a fi. fa. 
against the husband, but not during the demise; in making 
which the wife was legally the agent of the husband. Izod v. 
Lamb, 1 C. & J. 35. 

INDICTMENT. 

Indictment for perjury stated, that it became a material question 
whether, on the occasion of a certain alleged arrest, L. touched 
K. &c. The defendant’s evidence, as set out, was, L. put his 
arms round K. and embraced him; innuendo, that L. had, on 
the occasion to which the evidence applied, touched K: Held, 
that the materiality of the evidence was not sufficiently shown, 
there being nothing to identify the transaction to which the 
evidence applied with the certain alleged arrest. The King 
v. Nicholl, 1 B. & Adol. 21. 

INSURANCE. 

A ship owner may effect an insurance on freight on his own goods 
by his own ship, and recover from the underwriter, in case of 
loss, the value of the benefit he would have derived from carry- 
ing them on the voyage insured. 

The risk on freight does not attach, until goods are actually 
shipped, or there is an actual binding contract for shipping 
them. Flint v. Flemyng, 1 B. & Adol. 45; 1 L. & W. 257. 

The port of destination mentioned in a policy was altered by a 
memorandum after the policy had been subscribed, in conse- 
quence of the ship’s being unavoidably detained beyond the 
intended time of sailing: held, that the change of destination 
was merely an alteration in one of the terms or conditions of 
the insurance, within the meaning of the 35 G. 3. c. 63. s. 
13. and that a fresh stamp was not required. Brocklebank v. 
Sugrue, 1 B. & Adol. 81; 1 L. & W. 263. 

Settlement in account with an insurance broker, by set-off against 
premiums due from him, is not good payment to the assured, 
unless it appear that the broker had authority to receive pay- 
ment in that mode, either express, or implied from the former 











1831.] Recent English Decisions. 363 


course of dealing, or the circumstances of the case, or a usage 
of trade, known and recognised by the assured. 

The usage at Lloyd’s is not binding on persons not transact- 
ing business there. 

A cash payment to the broker is not a good payment to the 
assured, unless it appear to have been specifically applied to the 
loss in question. Bartlett v. Pentland, 1 L. & W. 235. 

A policy was effected on goods by four ships named, all or any, at 
and from Singapore, Penang, Malacca, and Batavia, all or any, 
to the ship’s port of discharge in Europe, with leave to touch, 
stay, and trade at all or any ports and places whatsoever and 
wheresoever, in the East Indies, Persia, or elsewhere; begin- 
ning the adventure upon the said goods from the loading thereof 
aboard the ship as above; with liberty to sail to, and touch, and 
stay at any ports or places whatsoever and wheresoever, in any 
direction, and for any purpose, necessary or otherwise, particu- 
larly Singapore, Penang, Malacca, Batavia, &c., without being 
deemed any deviation. It was found by a special verdict, that 
the ship having taken on board goods at Batavia, sailed from 
thence, in the prosecution of the adventure, to Sourabaya, 
another port in the island of Java, but not in the direct course 
from Batavia, Singapore, Penang, or Malacca, to Europe, and 
directly out of the course from each of those four places to any 
other of them, and distant from Batavia four hundred miles 
eastward; that she there took on board other goods, then 
returned to Batavia, and sailed thence with all the goods on 
board, for Europe, and was lost by the perils of the seas: held, 
that the sailmg to Sourabaya, was a sailing on the voyage 
insured ; that it was no deviation; and that the goods loaded 
there were protected by the policy. Hunter v. Leathley, 1 L. 
& W. 244. 

JOINT STOCK COMPANY. 

Where persons consent to become directors of a projected joint 
stock company, qualify themselves by the purchase of shares, 
and attend meetings of the company, for which it is intended 
that an act of parliament shall be obtained; and do nothing 
to divest themselves of their interest in the concern ; they are 
liable for works ordered at a subsequent meeting of the project- 
ors which they did not attend, although no act of parliament be 
obtained, and the project fail. Doubleday v. Muskett, 7 Bing. 110. 

LIMITATIONS, Statute of. 

A conditional promise in writing to pay a debt barred by the statute 
of limitations, must be declared on, as conditional, although 
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it was given within six years after the debt was contracted. 
Haydon v. Williams, 7 Bing. 163. 


PARTIES. 


Action on a promissory note, dated January, 1817, for 300/. paya- 
ble to P. H. & Co., or order, with interest. The plaintiffs and 
H. (named in the note) carried on business as bankers; one of 
the defendants (A.) kept an account with them, and, to obtain 
credit, induced the other defendants to join in the note; which 
being deposited with the bankers, they gave him credit on 
account of it, and charged him with interest for the same 
yearly. Between the giving of the note and the bringing of 
the action, H. died; and three changes had taken place in the 
firm by the retirement of old partners, or the introduction of 
new. On each occasion the note was transferred to the new 
firm, but not endorsed. A. had at one time a balance in his 
favor of nearly 700/., but it did not appear that it was a money 
balance. Held, 1. That the note was a continuing security, 
and that the liability of the makers was not affected by the 
changes of the firm. 2. That the action was properly brought 
in the names of the surviving original payees. 3. That even 
assuming the balance to be a money balance, the bankers were 
not bound to apply it in payment of the note. 4. That payment 
of interest by A. within six years took the case out of the statute 
of limitations as to all the parties. Pease v. Hirst, 10 B. & C. 
122. 


PARTNERSHIP. 


A. and others carried on business under the name of the Plas 
Madock Colliery Company. A. retired from the firm, which 
afterwards became indebted to the plaintiff. No notice of any 
kind was given of the dissolution. It did not appear that the 
plaintiff ever knew A. as a partner, or that his being so was so 
notorious that the plaintiff must be presumed to have known it: 
held, that A. was not liable to the plaintiff. Carter v. Whalley, 
1B. & Adol. 11; tL. & W. 297. 


PLEADING. 


A general plea of bankruptcy should conclude to the country. 
Sheen v. Garrett, 6 Bing. 686. 

The statute of limitations must be replied specially to a plea of 
set-off. Chapple v. Darston, 1 C. & J. 1. 

Trespass, quare cl. fr. ; plea, that A. was seized in fee, and being 
so seized, by a lost deed, granted a right of way. Replication, 
that A. did not grant modo et formd: Held, that the plaintiff 
thereby admitted the seizin. Cowlishaw v. Cheslyn, 1 C. & J. 48 











1831.] Recent English Decisions. 365 


PRACTICE. 


The plaintiff having been nonsuited in consequence of the acci- 
dental absence of a witness whom he had subpeenaed, the court 
set aside the nonsuit, and granted a new trial, on payment of 
costs ; although Wild, Serjt. objected, that, the nonsuit not hav- 
ing been occasioned by any misconduct on the part of the de- 
fendant, he was entitled to retain his judgment. Shillito v. 
Theed, 6 Binn. 753. 

PRINCIPAL AND AGENT. 

Where the seller of goods put into the hands of a broker who 
bought them for a party unknown to the seller, a document 
which enabled the broker to mislead his principal into supposing 
the contract different in its terms from that under which the 
broker actually bought, and the principal paid the broker for 
the goods according to the contract stated by him: held, that 
the principal was not afterwards liable to the seller. And (by 
Parke, J.) wherever the broker has stated to the principal, and 
the latter has bona fide adopted, a different contract from that 
under which the broker bought, the seller cannot call upon the 
principal ; because the seller sues on the actual contract under 
which the goods are sold, and must, therefore, show that the 
principal authorized or ratified ¢hat contract, not a different one 
substituted by the broker. Horsfall v. Fauntleroy, 1 L. & W. 
340. 

PROMISSORY NOTE. 

A promissory note ‘for value received by my late husband,’ is valid 
on the face of it. Evidence cannot be given of a consideration 
other than that which appears on the face of the note. Ridout 
v. Bristow, 1 C. & J. 231. 1 Tyrw. 84. 

An instrument containing a promise to pay money on a contin- 
gency, for value received, is no evidence on the money counts. 
Morgan v. Jones, 1 C. & J. 162. 1 Tyrw. 21. 

REMITTANCE. 

The defendants received from one G. a bill of the Bank of Ireland 
on the Bank of England, endorsed as follows: ‘ Pay to the order 
of H. and Co. (the defendants) under provision for my note in 
favor of T. W. (the plaintiff), payable at their office, &c. for 
1037.’ The letter containing the bill, contained instructions for 
the application similar to the endorsement. The defendants 
presented it and received the money, but refused to pay it over: 
held that there having been no assent on the part of the remit- 
tees, there was no privity between them and the plaintiff; and 


VOL. V.—NO. X 16 








366 Recent English Decisions. [ April, 


that an action for the proceeds was therefore not maintainable 
at his suit. Wedlake v. Hurley, 1 C. & J. 83. 

SHIP BROKER. 

Semble, That a ship broker is not entitled to remuneration for 
having procured a charterer for a ship, where the contract is 
not completed, though it be broken off by the refusal of the 
owner to complete it. Broad v. Thomas, 7 Bing. 99. 

SHIP OWNER’S LIABILITY. 

The owner of a ship, by charter-party, appointed G. B. to the 
command, and agreed that he should be at liberty to receive on 
board a cargo of lawful goods, (reserving 100 tons for the owner,) 
and proceed therewith to Calcutta, and there reload the ship 
and return to London; and upon her arrival in London, and 
discharge, the service should end; the owner further agreed to 
supply the ship with stores for the time necessary to complete 
the voyage; in consideration of which, G. B. agreed to take 
the command, and pay the owner a certain tonnage per month 
for the use and hire of the ship. It was further agreed, that G. 
B. should remit all freight bills for the homeward cargo to B. B. 
& Co. in London, who should hold them as joint trustees for 
the owner and G. B., that they should be applied to the payment 
of the freight due to the owner, and the surplus be handed to G. 
B. It was then provided that the owner should have an agent 
on board, who was to have the sole management of the ship’s 
stores, with power to displace G. B. for any breach of the 
charter-party, and appoint another commander. The plaintiffs 
shipped goods on board the vessel in Calcutta for London, 
having first received a copy of the charter-party: held that they 
could not recover against the owner for the loss of their goods. 
Newberry v. Colvin, 7 Bing. 190; 1 C. & J. 192; 1 Tyrw. 55. 

STOPPAGE IN TRANSITU. 

The right to stop in transitu is paramount to any lien of a third 
party against the purchaser. If goods be specifically directed 
to a particular place of destination, the transitus continues till 
they have arrived there, or the purchaser has given them a 
new direction. Morley v. Hay, 3 M. & R. 396. 

TOLLS. 

When the crown grants a fair or market, with accustomed tolls, 
but without specifying any sum or occasion, the grantee may 
require, upon certain transactions, a reasonable toll. Corpora- 
tion of Stamford v. Pawlett, 1 C. & J. 57. 

TRESPASS. 


This was an action of trespass for false imprisonment, against a 
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justice of the peace. The jury found that the commitment was 
bona fide and intended for re-examination, but that it was for an 
unreasonable time. It was objected that case was the proper 
remedy, and that trespass was not maintainable for such a com- 
mitment, without improper or indirect motives. But the court 
held the action to be well brought; and intimated an opinion 
that, where the time is unreasonable, the commitment is void 
from the beginning. Davis v. Capper, 10 B. & C. 28. 

TROVER. 

A being indebted to B, gave him a delivery order for goods in a 
wharfinger’s hands, which the wharfinger accepted. A after- 
wards gave C an order for the same goods; the wharfinger 
refused to transfer to C, unless he could get B’s order, but 
engaged not to part with them without informing C. _B’s debt 
being afterwards paid in part, he gave A a delivery order for 
the goods, which he handed to the wharfinger. C again de- 
manded them, and offered an indemnity, but the wharfinger 
again refused to deliver them to him, without B’s order. Held, 
that C had no property in the goods on which he could maintain 
trover against the wharfinger. Melling v. Kelshaw, 1 C. & J. 
184; 1 Tyrw. 109. 

WITNESS. Bankrupt. 

A bankrupt cannot be called as a witness to explain a doubtful act 


which may defeat his commission. Sayer v. Garvett,7 Bing. 
103. 


EQUITY. 
From 1 Dow; 4 Russ.; 1 Russ. & Myine; 2 Simons; 3 Bligh; 3 Y. & T.; 
Younge ; Tamlyn. 

ACCOMMODATION BILLS. 

Bills of exchange were accepted by A for the accommodation of B 
and C. B being one of the executors of D, and as such having 
a large sum in his hands, which was deposited in a box in his 
possession, discounted such bills, by taking out of the box the 
requisite money, and placing the bills there instead: held that 
B could not so sever his character of co-executor of D from his 
character of partner with C, as to prevent the executors of D 
from being affected with notice of the transaction, and enable 
them to sue as endorsees, for a valuable consideration. 
v. Adams, 1 Y. 117. 

INFANT. 

An infant cannot sustain a suit for specific performance, because 
the remedy is not mutual. Fight v. Bolland, 4 Russ. 398. 








368 Recent English Decisions. [ April, 


JOINT STOCK COMPANY. 

Some shareholders in a joint stock company may institute pro- 
ceedings on behalf of themselves and others who may come in 
and take the benefit of the suit, for the purpose of compelling 
directors to refund moneys fraudulently withdrawn from the 
funds of the company and applied to their own use. ‘To com- 
pel all the shareholders to be made parties to the suit would be 
to deny justice. Hitchins v. Congreve, 4 Russ. 576. 

Purchasers of shares in a joint stock company, if purchasers from 
the company itself, are entitled to relief in equity against the 
frauds of the directors ; it is no objection that the parties have 
their remedy at law, as a court of equity has concurrent juris- 
diction in matters of fraud. Blain v. Agar, 2 Sim. 289. 

If a bill by certain shareholders of a joint stock company against 
some others, for the recovery of their deposits, states that the 
plaintiffs are ignorant of the names of all the subscribers, a 
demurrer for want of parties is not sustainable. S. C. 

Some members of a partnership cannot file a bill for a dissolution 
without making all the partners, however numerous, parties. 
Long v. Yonge, 2 Sim. 369 

KIN, (Nezt of Kin.) 

Testatrix gave a legacy to the sole and separate use of her daugh- 
ter for life, with a power of appointment, and in default thereof 
to her next of kin, as if she were sole and unmarried; the 
daughter died in testatrix’s life time: Held that the legacy did 
not lapse, but that the next of kin took it as purchasers. Hard- 
wick v. Thurston, 4 Russ. 380. 

LIEN. 

A son conveys an estate to his father, nominally as purchaser, but 
really as a trustee, and in order that the father, who was in 
better credit than the son, might raise money upon it by way of 
mortgage for the use of the son; the father died shortly after- 
wards, and before any money was raised, having by a will sub- 
sequent to the conveyance made a general devise of all his real 
estates ; the case is within the statute of frauds, and parol evi- 
dence is not admissible to prove the trust, but the son has a lien 
on the estate, as vendor, for the apparent consideration, no part 
of which was paid. Leman v. Whitley, 4 Russ. 423. 

A business, the property of A, was carried on with his capital and 
for his profit, by B, his agent, in the name of the latter, at a 
fixed salary. A having become bankrupt, B filed his bill, stat- 
ing that by reason of the use of his name, he had become liable 
to a heavy amount for the concern, which was insolvent, not- 
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withstanding the bankruptcy of A, and praying for an injunction 
to restrain the assignees from intermeddling in any way with 
the concern: Held that B had a lien on the business, to the 
extent of of his liabilities, and an injunction was granted. Foz- 
croft v. Wood, 4 Russ. 487. 

PARTIES. 

A foreign king may be a party to asuit inequity. King of Spain 
v. Machado, 4 Russ. 238. 

In the case of a breach of trust, any one of several trustees may be 
proceeded against, without joining the others (note to 4 Russ. 
272.) 

PARTNERSHIP. 

Six persons took a lease for years, of certain mines, which they 
worked in partnership. One of them, who had been the man- 
ager of the concern, assigned his shares, and then became 
bankrupt. . Held, that a mining speculation, although differing 
in some respects from a common partnership, is yet in the nature 
of a trading concern, and that the bankrupt’s interest in the 
partnership was in the first place applicable to satisfy his debt 
to the firm. Fereday v. Wightwick, 1 Russ. & M. 45. 

A person employed on behalf of himself and his partners, to nego- 
tiate a lease, stipulated secretly with the lessors for the payment 
to himself of a large sum of money by way of reward for his 
services in securing tenants for the property. Held, that he 
was a trustee for the partnership, of the money so received. 

One of the partners having withdrawn, and another assigned 
his share to persons, who then came in as partners, upon a stip- 
ulation that they should be entitled to all the advantages, and 
be subject to all the liabilities of the concern ; it was held that 
the retiring, continuing, and incoming partners, were properly 
made parties to a suit for declaring the trust. Fawcett v. White- 
house, 1 Russ. & M. 132. 

On discovery of the marriage of a female partner, the other partner 
may declare the partnership dissolved from that time. Nerot v. 
Bernard, 4 Russ. 656. 

If a partnership be dissolved, and one partner without the consent 
of the other, continue the concern with the partnership effects 
which become in part consumed, and replaced by others, the 
newly introduced effects will not be considered as partnership 
effects of the old firm. S. C. 

Where one of the partners in an adventure, admits a subpartner, 
as to his share, and gives notice thereof to the agent of the 
concern. The agent is prima facie bound to account with the 
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subpartner separately. But this obligation ceases if the trans- 
actions show that such was not the intention of the parties, but 
that the agent was to account solely with the original parties. 
Killock v. Greg, 4 Russ. 285. 

Subpartners are liable to the partners for the acts of each other. 
Thus, if a firm consisting of A & B engage in a speculation 
with C, A is answerable to C for the acts of B. S.C. 

PRACTICE. 

A second order to amend, supported by an affidavit that the pro- 
posed amendments were material, were settled and signed by 
counsel, and were not made for the purpose of delay or vexa- 
tion, and that the first information had of the interests which 
made the amendments necessary, was derived from the answers 
to the amended bill, was granted ex parte. Cottingham v. Potts, 
1 Russ. & M. 81. 

If a plaintiff reads a passage in the answer, as evidence of a par- 
ticular fact, the defendant has no right to read, as evidence, 
any subsequent matter, although it may be connected with the 
passage read by the plaintiff, by such words as ‘ but’ and ‘and,’ 
unless the subject matter was explanatory of the passage so read. 
Davis v. Spurling, 1 Russ. & M. 64. 

If a defendant answers, when he might have demurred, he does 
not get his costs, although the bill is dismissed. Jones v. Davids, 
4 Russ. 277. 

A plaintiff must establish at the hearing that he had a title to 
relief at the time of the filing of the bill; or if he relies on matter 
subsequent, he must file a supplemental bill; except matters of 
account, which will be carried on till decree. S. C. 

On a bill for a discovery and an injunction to restrain proceedings 
at law, the injunction was granted until answer and further 
order. Upon motion pursuant to notice, on the part of the 
defendant in equity, before answer, and an undertaking by his 
counsel to admit, at the trial of the action at law, the facts upon 
which the plaintiff grounded the equity of his case, the injunc- 
tion was dissolved. Fletcher v. Birch, 1 Y. 22. 

A supplemental bill cannot be filed where subpenas have not 
been issued on the original bill; the latter should be amended. 
Stewart v. Nicholls, 1 Tam. 307. 

PRINCIPAL AND SURETY. 

Surety paying the specialty debt, for which he was liable for his 
principal, is not entitled to stand in the place of the creditor, 
even although he take an assignment of the debt, but is only a 
simple contract creditor of his principal. Jones v. Davids, 4 
Russ. 277. 
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A and B, his surety, gave C a joint and several promissory note. 
C having recovered in separate actions against A and B, sued 
out execution against the latter, who paid the debt and costs. 
To a bill by the representative of B against A and C, for an 
assignment of the judgment obtained by C against A, a general 
demurrer for want of equity was put in by A. The Court 
allowed the demurrer, on the ground that the point might 
possibly come before the court of law on pleading in scire facias, 


or in a proceeding by audita querela. Dowbiggin v. Bourne, 
1 Y. 111. 

SPECIFIC PERFORMANCE. 

F. C. tenant for life, with a power of leasing for thirty-one years, 
demises in 1749, for three lives to his attorney. M. C. his son 
tenant in tail, four years afterwards, in consideration of 202, 
executes an agreement, which was endorsed on the part of the 
lease in the attorney’s hands, to confirm the demise, and renew 
for a further term of three lives. Eleven years after this, F. C. 
dies, and the articles are then registered. The last of the three 
lives died in 1817, and the representative of the attorney files a 
bill for a specific performance of the son’s agreement. Held, 
that the case was too suspicious to come within the principle of 
specific performance, and the length of time elapsed under 
circumstances which did not imply acquiescence. Blakeney 
and Wife App. Baggott Resp. 1 Dow, 405. 

TRUSTEE. 

Trustee improperly selling out stock from three per cent. consols, 
and investing it in long annuities, thereby increasing the income 
of tenant for life at the expense of the remainder man, is 
answerable for the original fund or the money produced by its 
sale, at the option of the remainder man, with interest or divi- 
dends according to his option. Reith v. Seymour, 4 Russ. 263. 








LEGISLATION. 





VERMONT. 


The legislature of this state at its session in October, 1830, 
passed twenty-nine public acts, eleven resolutions, and sixty-one 
private acts. 

Ch. 5.—Imprisonment for Debt. This act provides that any 
debtor on any contract made after January 1, 1831, may come 
into court at any time in the term in which judgment is rendered 
against him, and submit himself to examination on oath, by the 
court and by the creditor or his agent or attorney, in relation to 
his property, and if the court is of opinion that he is entitled to 
the benefit of the oath prescribed by the statute, it is administered 
to him, and in such case no execution issues against his body. 

Ch. 7.—Absent Debtors. The property of debtors residing out 
of the state may be attached in the hands of persons within the 
state in the same manner as that of absconding and concealed 
debtors. 

Ch. 8.—Imprisonment for Torts. When a person is imprisoned 
for a tort, where he is deprived of the privilege of the poor debtor’s 
oath, he is allowed to petition the County Court, which may give 
him the benefit of taking the oath after he has suffered such length 
of confinement as the court thinks reasonable, but the court may 
compel the debtor to pay the whole or any part of the debts 
before giving him the benefit of the oath. 

Rail Road from Boston to Ogdensburgh. One of the resolu- 
tions requests the senators and representatives of the state in Con- 
gress, to use their influence in procuring a survey by the United 
States corps of engineers of the most eligible route for a rail 
road from Boston to Ogdensburgh. 

Election of President. Resolutions were passed, one nonconcur- 
ring with the proposal of the Georgia legislature to have the constitu- 
tion amended so as to provide a uniform mode of choosing the Presi- 
dent and Vice President of the United States, and that the election of 
President and Vice President should, in no case, be submitted to 
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the House of Representatives: and another nonconcurring with 
the proposal of the Louisiana legislature to amend the constitution 
so as to extend the term of office of the President and Vice President 
to six years, and to render the President ineligible after the first 
election. 





CONNECTICUT. 


At the session of the General Assembly of the state, in May, 
1830, thirty-nine public acts were passed, exclusive of acts of 
incorporation. The subject which principally engaged the atten- 
tion of the legislature, at this session, was a revision of the act 
concerning Crimes and Punishments. 

In pursuance of a resolution passed in May, 1829, the Hon. 
William Bristol and Samuel Church, Esq. were appointed a com- 
mittee to revise the criminal laws, during the recess of the General 
Assembly, with instructions to prepare a bill and report it to the 
next session. This committee accordingly presented a bill, 
modelled after the former act on the same subject, but containing 
many new provisions. Eighteen sections were entirely new; and 
many others were more or less modified, either in the description 
of the offence, or in the punishment annexed to it. This bill, 
after receiving some slight amendment, became a law. 

The crimes, which it punishes with death, are reduced to three, 
viz. treason; murder; and arson, causing death. Those punish- 
able with confinement in the Connecticut State Prison during life, 
are seven, viz. perjury, with intent to take away life; arson, 
endangering life; cutting out tongues, putting out eyes, or cutting 
off privy members, by lying in wait ; rape; assault or poisoning 
with intent to murder; sodomy; bestiality; to which may be 
added a third conviction of any offence punishable by confinement 
in the Connecticut State Prison. Those punishable with a like 
imprisonment for a term of years, are fifty-seven. The latter are 
divided into three classes. In the first class, the punishment 
extends from seven to ten years, in the second, from five to seven 
years ; and in the third, from two to five years; witha range of 
judicial discretion from the lowest period to the highest, in each 
class. Minor offences are punishable by fine, and by imprisonment 
in a common jail. 

The following is a summary of the provisions contained in the 
other acts passed at the same session. 

Senators and Representatives in Congress. Any person elected 
Senator or Representative for this state in the Congress of the 
United States, within twenty days after having been notified 
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thereof, by the Secretary of this State, to signify his acceptance 
or refusal in writing, either to the Governor or the Secretary. 

Motions for new Trials. Upon the trial of issues im fact in the 
Superior Court, if either party shall think himself aggrieved by the 
decision of the court upon any question of law, he shall have a 
right, at the same term, and within forty-eight hours after verdict 
rendered, to make a motion for a new trial, stating therein the 
question or questions of law decided by the court; and it shall be 
the duty of the court, in all cases, to grant a rule to show cause, 
and to reserve said motion and rule for the advice of the Supreme 
Court of Errors next to be holden in the same county: Provided 
that the party filing such motion, or his attorney, shall make oath, 
that the same is not intended for delay ; and execution may be 
stayed at the discretion of the court. Every motion for a new 
trial shall be completed, and a rule to show cause granted, by the 
judge trying the cause, during the term at which the motion is filed, 
and before the adjournment of the court. If any motion for a 
new trial brought before the Supreme Court of Errors, shall not 
present the question or questions of law, that were decided, by the 
court, on the trial, the party aggrieved thereby shall have a right 
to apply to said Supreme Court to rectify the same; and in such 
case it shall be their duty to rectify the same; and then the cor- 
rected motion shall be proceeded with in all respects, as if reserved 
and allowed by the court below. 

Costs on Writs of Error. On reversal of the judgment 
below, costs are to be taxed for the plaintiff in error: provided, 
that either the plaintiff or defendant may, on reversal, enter such 
action in the Superior Court for trial, in which case the costs of 
the plaintiff in error shall abide the final determination of the suit : 
provided also, that when the original action is of such a nature 
that it cannot be tried in the Superior Court, and farther proceed- 
ings may be had in the county court, it shall be remanded to the 
county court, and there proceeded with according to law. 

Quorum of Supreme Court of Errors. One judge shall con- 
stitute a quorum, when the other four judges are legally disqualified 
to sit in judgment. 

Freedom of Religious Opinion. No person, who believes in 
the existence of a Supreme Being, shall, on account of his religious 
opinion, be adjudged an incompetent witness, by any court of 
judicature in this state. 

Regulation of Lotteries. The act on this subject contains 
twelve sections. The first section prohibits, under a fine of one 
hundred dollars for the first offence, and two hundred dollars for 
any subsequent offence, the sale or disposition, or offering for sale, 
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of any part of a ticket, or of any interest in one less than the 
whole. The second section prohibits the sale, or offering for sale, 
of any ticket for a greater sum than the scheme price thereof. 
This section also gives the purchaser a right of action, in which 
he may declare generally, in debt or indebitatus assumpsit, against 
the vendor, for the money or goods paid, and obliges the defend- 
ant, if required, to make discovery on oath. ‘The third section 
regulates the payment of prizes. The fourth prescribes the mode 
of drawing lotteries, which is to be the old mode, and prohibits 
the drawing of any class according to the principle of combination 
of numbers. The fifth section limits actions founded on the sale 
of tickets, to three days from the sale. The sixth section author- 
izes the defendant in any action founded on contract, to file his 
complaint, stating that such contract was made in violation of the 
provisions of this act; and in such case, the court shall examine 
the parties on oath. By the seventh section, the purchasers of 
tickets and receivers of prize money, contrary to the provisions of 
this act, are made competent witnesses. The eighth section pro- 
vides for the appointment of auditors of lotteries, and prescribes 
their duties and powers. The ninth section provides for the 
institution of prosecutions founded on this act, and for the dispo- 
sition of fines. By the tenth section, all lotteries granted by 
authority of this state, are to be drawn within the state. The 
eleventh section prohibits the drawing of any class in any lottery 
heretofore granted, after six months from the rising of the General 
Assembly, (June 5th, 1830,) with certain exceptions and savings. 
The twelfth section contains savings from the operation of the act 
in favor of The Retreat for the Insane and The Enfield Bridge 
Company. 

Proof of Wills. The witnesses to a will, at the time of making 
such wills, or at any time thereafter, may be examined and sworn, 
in usual form, before a justice of the peace, who shall enter the 
oath of the witness on the back of the will; and the oath of the 
witness so taken shall be accepted by the court of probate, as if 
it had been taken before said court after the death of the testator. 

Sabbath. Uf any civil process shall be issued or served between 
the rising of the sun and the setting of the same, on the Sabbath 
or Lord’s day, it shall be void; the fifth section of the former act, 
by which the prohibition extended from the setting of the sun on 
Saturday night, to twelve o’clock of the succeeding Lord’s day 
night, being repealed. 

Probate Sale of Real Estate. Court of Probate, on application 
by executor or administrator, and public notice given, may author- 
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ize another person to sell real estate for the payment of debts and 
charges ; such person first giving bond with surety for a faithful 
discharge of the trust; and at any sale made by such person, so 
authorized, the executor or administrator may be the purchaser. 

Taxes on Stock of Non-Residents. The cashiers of the several 
banks, and secretaries of the several insurance companies in this 
state, shall annually, within the first ten days of the month of 
October, make out, under oath, and deliver to the comptroller of 
public accounts, an accurate list of all persons who were, on the 
first day of October, stockholders of their respective companies, 
residing without this state, with the number and value of their 
shares then belonging to each of the said non-resident stockholders. 
And on or before the twentieth day of October in each year, they 
shall pay to the treasurer of this state, for the use of the state, a 
sum equal to one third of one per cent. of the value of all the 
stock of their respective institutions, owned or held, on said first 
day of October, by persons residing without this state; and each 
institution aforesaid shall have a lien upon the stock of each non- 
resident stockholder for the reimbursement of the sum so required 
to be paid. 

Foreign Attachment. Whenever the person of any debtor 
shall be discharged from imprisonment, or shall not be liable 
thereto, at the suit of any creditor of such person, he shall, as to 
such creditor, be deemed an absconding debtor ; and such creditor 
may proceed against the goods, effects, and credits of such abscond- 
ing debtor in the hands of his attorney, agent, &c. in the manner 
provided by the act authorizing the collection of debts by foreign 
attachment, 

Settlement. So much of the fourth section of the act regarding 
the settlement of inhabitants in towns as respects the removal of 
persons who neglect or refuse to pay their taxes, is repealed. 
And it is provided, that any person so neglecting or refusing to 
pay his taxes, shall not gain a settlement in. said town, demand 
having been made by the collector therefor. 

The other acts passed at this session, may be sufficiently described 
as follows: relative to the time of holding the Supreme Court of 
Errors in New Haven county in 1830; relative to the time of 
holding the Superior and County Court in New London county ; 
constituting the towns of Lyme, Haddam, Bristol, Ashford, 
Killingly, and Voluntown, each, a probate district, and the towns 
of Tolland and Willington, a probate district; annexing the 
town of Avon to Farmington probate district; and declaring it to 
be a part of the third senatorial district; prescribing the number 
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of jurymen to be selected by the town of Avon; prescribing the 
number of deputy sheriffs to be appointed in the county of Hart- 
ford; concerning the Eagle Bank ; prescribing the term of notice 
and the mode of giving it, in militia warnings; repealing an act 
passed in 1829, providing that no suit shall be brought against an 
executor or administrator within the time limited for the exhibition 
of claims against the estate ; validating assessment lists, which 
were defective, by reason of certain omissions of the assessors ; 
determining the relative seniority of Senators as members of the 
corporation of Yale College; providing for the appointment of 
additional firemen in the cities of New Haven and Middletown ; 
exempting firemen in the borough of Waterbury from military 
duty and the poll tax; empowering the county courts to appoint 
two inspectors of flour and corn-meal in a town; protecting the 
property belonging to the school fund; repealing part of an act for 
the encouragement and regulation of fisheries; concerning the 
fishery of clams and oysters; protecting camp meetings from 
annoyance, by the sale of spirituous liquors within two miles; 
repealing an act authorizing the county of Fairfield to erect a 
work-house, with some provisions for the settlement of the accounts 
of the county. ‘To these may be added sundry acts of incorpora- 
tion, the most important of which is that establishing the Middle- 


sex County Bank, in the town of Middletown, with a capital of 
$200,000. 


RHODE ISLAND. 


If making few laws be a merit, the legislature of Rhode Island 
is very meritorious. We have now before us an 8vo. pamphlet of 
fifty pages which contains all the laws of this state passed since 
the January session of 1829, including those of January 1831. 
The most important of these acts are the following. ‘The chapters 
are not numbered in the pamphlet. 

Farmers and Mechanics’ Bank. An act passed June 26, 1829, 
after reciting that the Farmers and Mechanics’ Bank had suspended 
specie payments, appoints three commissioners to take possession of 
all the property of the bank, with authority to dispose of and 
collect the debts due to the institution, and to divide the proceeds 
ratably among the creditors, and after paying all the debts in full 
to deliver up the remaining funds to such persons as should be 
authorized by the stockholders to receive them. 

Chancery. An act passed October 30, 1829 gives the Supreme 
Court of the state equity jurisdiction ‘in all cases relating to trust 
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estates created by deeds of assignment for the benefit of creditors.’ 

Survey of Lumber. An act regulating the surveying of boards, 
plank, timber, joist, and scantling, was passed January 15, 1830; 
and another on the same subject in regard to the town of Provi- 
dence, January 15, 1831. 

Officers of Justice of Adjoining States. Sheriffs and other 
officers of justice of the adjoining states, are allowed, in the due 
execution of process, to pass, and to convey such persons or things 
as they may legally have in their custody through any of the 
roads in this state. Any interruption of such officers is punishable 
in the same manner as if they were officers of the state. 

Beyond Seas. A statute enacts that thewords ‘ beyond seas’ ina 
previous statute ‘ were intended to mean, and are hereby declared 
to mean, beyond the limits of the United States and the territories 
thereof.’ 

This is a most unusual stretch of legislative authority, if the act 
is intended to apply to cases which arose before it was passed. It 
may well be doubted, if the courts of Rhode Island give a different 
construction to the words ‘beyond seas,’ whether they could be 
bound by this legislative construction in regard to cases arising 
previously to the passage of the declaratory law. 

Inspection of Lime. An act of January 15, 1831, regulates 
the assize of lime casks, and the inspection of lime. 





NEW JERSEY. 

The following is an account of the acts passed at the session of 
the General Assembly, commenced at Trenton the 27th of October, 
1829. The acts are not distinguished by chapters or numbers. 

Militia. Minors are exempted from militia duty during peace. 
November 6. 

Salaries. Ofthe Governor, $2000; Chief Justice of the Supreme 
Court, $1200; Associate Justices, $1100; Treasurer of the State, 
$1100; Law Reporter, $200; Attorney General, $800. Novem- 
ber 5. 

Medical Society —Quackery. The Medical Society may, on 
examination of candidates, grant licenses to practise physic, s. 8. 
To persons twenty-one years of age who have studied under a 
regular and licensed practitioner of medicine in New Jersey four 
years if not a graduate of some college, or three years if such 
graduate, and attended at least one course of medical lectures, or 
who may bring certificates of having studied in another state. s. 
9 And no person shall practise physic or surgery without such 
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license, unless he was an established practitioner at the time of 
the original incorporation of the Society in 1810, under a penalty 
of $25 for each prescription. s. 12. ‘This act shall be so con. 
strued as to prevent all irregular bred pretenders to the healing 
art, under the names or titles of practical botanists, root or Indian 
doctors, or any other name or title involving quackery of any 
species, from practising their deceptions, and imposing upon the 
ignorance and credulity of their fellow citizens.’ s. 14. Prescrip- 
tions and advice upon sudden emergencies are excepted. s. 15. 
January 28, 1830. 

Paper Currency of a denomination less than five dollars, except- 
ing the notes of the banks of the state, or of those of the city of 
New York, prohibited. February 19. 

Preservation of Game. ‘I1f any person shall hunt, for the pur- 
pose of killing, any partridge, river fowl, goose, quail, or rabbit, 
except between the first of October and the first of January, or 
woodcock except between the fifth of July and first of January,’ 
he shall forfeit one dollar for each offence. February 22. 

Deaf and Dumb Persons are educated at the expense of the 
state for four years, unless their numbers shall be so great as to 
make the expense exceed $2000, in which case the term of time 
during which they shall be educated at the public expense is to be 
reduced. February 26. 

Imprisonment for Debt. A person arrested for debt is to be 
discharged on his making an assignment of his property. Febru- 
ary 19. 

Hawkers and Pedlers of Goods. ‘ No person shall exercise the 
business or calling of a hawker, pedler, petty chapman, or itinerant 
auctioneer, or go from town to town, on foot, or with a horse, or 
mule, or other beast of burden, carrying and selling, &c. goods, &c, 
not the manufacture of this state,’ without a license for this pur- 
pose. February 27. 

Annual Expenditure. Forty thousand dollars is to be levied for 
this purpose. March 1. 

Penitentiary. ‘The inspectors of the state prison may make 
and enforce regulations for the government of the prisoners, their 
diet, hours of work, mode of confinement at night, and determine 
upon such corporal punishment to be inflicted upon male prisoners, 
as they may deem proper for any offence or breach of such regula- 
tions.” March 2. 

A number of local acts were also passed, to incorporate manu- 
facturing, banking, steamboat, canal, railroad, insurance, and 
mining, companies, and a literary institution ; to authorize adminis- 
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trators and guardians to sell real estate or make contracts ; to grant 
divorces; to authorize the holding of markets, making of dams 
and embankments; to appoint trustees to hold the property of 
certain persons; and for other purposes. 


GEORGIA. 


At the session of the general assembly of Georgia, at Milledge- 
ville, in 1829, one hundred and sixty-six acts were passed, and 
seventy-nine resolutions were adopted. 

Academies. 'Ten acts relate to the distribution of the school 
fund, the ‘ incorporation of academies,’ &c. 

Appropriations. 'The act providing for the support of govern- 
ment for the year 1830, appropriates the following sums; for the 
salary of the Governor, $3000; Secretaries of the Governor, $1000 
each; Secretary, $2000; Treasurer, $2000; Judges of the 
Superior Courts, $2100 each; Attorney General and seven Soli- 
citor Generals, $225 each; for the printing fund, not exceeding 
$20,000 ; for a contingent fund, $20,000; for the members of the 
Legislature, $4 each per day, and $4 for every twenty miles 
travel. 

Attachments. This act is an amendment of attachment laws, 
so as to permit persons whose property is insured in insurance 
offices, the business of which is carried on by agents in Georgia, 
whenever a dispute shall arise between the insured and the insurer, 
to issue an attachment against the property of the insurance 
company, and to garnishee its agents. 

Courts. The Inferior Courts, when sitting for ordinary purposes, 
are authorized to order the sale of any slave, belonging to the estate 
of any testator or intestate or ward, on the application of the 
executor, administrator, or guardian, when it appears that the sale 
is for the benefit of the heirs and creditors of the estate, or of the 
ward. 

Another act provides for the admission of attorneys and solicitors 
from adjoining states to practise in this state. 

Deeds. 'The Governor is authorized to appoint commissioners 
in each of the other states of the Union, to take acknowledgments 
of deeds, letters of attorney, &c., to be used or recorded in this 
state; such commissioners to continue in office during the pleasure 
of the governor. 

Divorces. ‘Twenty-seven divorce acts were passed. 

Execution. An act was passed authorizing the assignment of 
judgments and executions. 
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evidence. An act was passed enabling parties, in an action 
to compel the production of deeds, or other writing in the posses- 
sion of persons not parties, who reside within the county where 
the action is pending. 

Another act provides, that when the testimony of any female is 
required in the courts, except in criminal cases, either party may 
obtain a commission for the examination of such witness, on inter- 
rogatories exhibited by the parties: and the result of such ex- 
amination may be read at the trial. 

Guardians. Y¥ree persons of color are authorized to exercise 
the right heretofore secured to them of suing and being sued by 
the aid of a next friend as well as by a guardian. Guardians of 
such persons of color may with the consent of the inferior courts 
resign when they may wish so to do. 

Indians. An act was passed annexing ‘the territory lying 
within the chartered limits of Georgia and now in the occupancy 
of the Cherokee Indians,’ to the adjacent counties of the state. 
The civil and criminal laws of the state are extended over the 
territory. All laws enacted by the Cherokees are declared void, 
and the courts of the state are not to permit them ‘to be given in 
evidence on the trial of any suit. Nor shall it be lawful for any 
persons ‘ by arbitrary power or by virtue of any pretended law of 
the Cherokee nation to prevent, by threats or other means, to 
endeavor to prevent,’ any Cherokee from enrolling his name as an 
emigrant or actually emigrating, or to punish any Cherokee for so 
enrolling as an emigrant or for emigrating. Persons so offending 
are subject to be punished by confinement in the common jail, or 
by confinement at hard labor in the penitentiary for a term not 
exceeding four years. If any person by arbitrary power, or under 
color of any pretended law of the Cherokee nation, prevent or 
offer to prevent any such Indian head-man or chief from ceding 
to the United States for the use of Georgia any part of their 
territory, or from meeting in council any commissioner of the 
United States, such person is subject to be punished by confine- 
ment to hard labor in the penitentiary for not less than four, nor 
longer than six years. If any person by arbitrary power or under 
color of any Cherokee law take the life of any Cherokee, for 
attempting to emigrate or ceding or attempting to cede any part of 
their territory, or meeting or attempting to meet any commissioner 
as aforesaid, he is guilty of murder. If any of these offences are 
committed under color of any Cherokee law, all persons acting 
therein either as individuals or as pretended executive, ministerial, 
or judicial officers, are to be considered principals. If any officer 

VOL. V.—NO. X. 48 








382 Legislation. [ April, 


is resisted in the execution of any process in such territory, issued 
by any court or magistrate, he is authorized to call out the 
militia to aid him. ‘No Indian or descendant of any Indian 
residing within the Creek or Cherokee nation of Indians, shall 
be deemed a competent witness in any court of this state to which 
a white person may be a party, except such white person resided 
within the said nation.’ 

Mines. The act passed in 1825, reserving to the state all valu- 
able ore and mines which have been or may be discovered upon 
lands which are or may be the property of the state, is repealed ; 
and all persons who have obtained grants issuing under that act, 
are to be entitled to the benefit of such ore and mines. 

Penitentiary. If any person for his gain keep a gaming house, or 
in any house occupied by him, permit persons to play for money, ‘at 
any game of faro, loo, brag, bluff, or any other game played 
with cards, or keep a faro table, E O table, or A B C table, or 
other table of like character,’ or use such table for playing or 
betting, he is subject to punishment by confinement in the peni- 
tentiary at hard labor for not less than one year or longer than five. 
Persons playing and betting at such games are subjected to a fine 
of not less than $20, nor more than $100. On the trial of such 
person, any person who may have played and betted at the same 
time, is a competent witness, and may be compelled to give evidence ; 
but nothing said by such witness shall be received in evidence in 
any prosecution against him. 

Convicts in the penitentiary are to be so arranged at labor, that 
they may be under the inspection of some keeper, who is to prevent 
them from holding any intercourse with each other ; and they are 
to be punished by solitary confinement at all times excepting 
during the hours of labor and meal-times. 

Relief Laws. Several acts were passed for extending the time 
for the fortunate drawers in land lotteries to take out grants for the 
land drawn. 

Acts were passed to change the names of certain persons, and 
to legitimatise them. 

An act was passed to admit certain persons to practise law in 
the courts of the state, and such persons are to be responsible for 
their acts and contracts as if they were of full age. 

Roads and Rivers. Several acts relate to these subjects. They 
provide for the improvement of roads and rivers, and the removal 
of obstructions, prescribe the mode of fishing, &c. 

Slaves. All vessels, coming to this state from any other state 
or country, having on board any free negro, or person of color, 
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is subjected to quarantine for forty days; if any negro or person 
of color residing in this state have communication with any such 
colored person on board the vessel while in quarantine, he is to 
be whipped. If the negro, &c. so coming in the vessel, while in 
quarantine have communication with any person of color in this 
state, he shall be confined in a common jail until the vessel departs. 
If the captain of such vessel neglect to carry him away and pay 
the expenses of detention, he is subjected to a fine of $500, and 
to imprisonment for a term not exceeding three months; but the 
act does not extend to negroes, &c. employed in steam boats and 
national ships of war. If the negro, in case of the captain’s 
neglecting to carry him away, shall not leave the state in ten days, 
he is to be whipped. This act is not to apply in case of shipwreck 
or other unavoidable accident, but its requisitions are to be com- 
plied with, within one month after such accident; nor does it 
extend to any free American Indian, free Moors, Lascars, or 
colored subjects of countries beyond the Cape of Good Hope, 
arriving in any merchant vessel. If a negro, or any other person 
circulate in this state, or is ‘in any manner concerned in,’ any 
pamphlet or paper, for the purpose of exciting an insurrection 
among the slaves or free persons of color, he is to be punished 
with death. If any person teach a slave, negro, or free person of 
color, to read or write, if a free person of color or slave, he is 
to be punished by fine and whipping, or either; if a white person, 
he is to be punished by fine not exceeding $500 and imprisonment. 

If any slave or free person of color is employed in the setting 
of types in any printing office, the owner of the printing press 
forfeits $10 for every slave, &c. so employed on any day or part 
of a day, to be recovered by any person who shall prosecute for 
the same. 

Tazes for the year 1830. Brokers, private bankers, or exchange 
merchants, ‘note shavers,’ are to return on oath the maximum 
capital employed by them, and to pay a tax of 314 cents for every 
$100 of capital so returned. If they do not so make return, they 
shall pay a tax for this year of $5000. All persons issuing any 
‘change bills, or bills of any kind without a charter,’ shall pay a 
tax of fifty per cent. on the amount issued. 

Among the Resolutions we observe the following. 

A resolution discharging the committee, to whom was referred 
the case of the abduction of Rowland Stephenson, from the further 
consideration of the question. 

A report on the subject of the Savannah, Ogeechee, and Altamaha 
Canal. The canal from the Ogeechee to the Savannah river is 
nearly finished. 
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Resolutions relating to the boundary line between Georgia and 
Florida. 

A resolution authorizing the governor to appoint one or more 
persons to arrange a system for the free schools, to be submitted 
to the next legislature. 

Resolutions nonconcurring with the General Assembly of Louis- 
iana in the proposal to amend the constitution of the United 
States, so as to extend the term of office of the President and Vice 
President to six years, and to render the President ineligible ; and 
concurring with the General Assembly of Missouri in a proposal 
to amend the constitution so as to provide a uniform mode of 
electing those officers by the people without the intervention of 
electors. 

A resolution that it would be desirable that the election of those 
officers, should, in no case, be submitted to the decision of the 
House of Representatives. 

A resolution relating to the tariff, instructing the senators and 
representatives to use their efforts to obtain a repeal of the tariff 
act of 1828. 

A report and resolution relating to the militia, arsenals, &c. 
In the report the committee state ‘that the militia has become 
nearly nominal.’ 

A resolution approving of the policy of the General Government 
towards the Indians, so far as it is calculated to induce them to 
remove ‘ beyond the operation of those causes which tend to retard 
their improvement, and to extend to them, in a favorable position, 
the fostering protection and assistance of the country.’ 

A resolution, for the purpose of ascertaining the sense of the 
people on the subject of the reduction of the number of the mem- 
bers of the General Assembly. 

The laws are arranged according to the alphabetical order of 
the subjects to which they relate. 


TENNESSEE. 


At the session of the General Assembly in 1829-30, one hundred 
and seven public acts, and three hundred and seven private acts 
were passed, and thirty-two resolutions were adopted. ‘They are 
published in a volume containing 565 pages. The public acts are 
separate from the private. 

Ch. 14.—Bills of Exchange. This act establishes the rate of 
damages and interest upon protested bills of exchange. The 
holder of such bill is entitled to recover for damages ‘ over and 
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above the principal sum for which the bill was drawn, and the 
charges of protest, together with interest on the principal sum, 
damages, and charges of protest, from the time at which notice of 
the protest was given and payment demanded,’ at the following 
rate ; if the bill is drawn upon any person in the United States, three 
per cent. on the principal sum; if upon any person in any other 
state or place in North America bordering on the Gulf of Mexico, 
or in the West Indies, fifteen per cent.; if upon a person in any 
other part of the world, twenty per cent.; these damages are ‘ in 
lieu of interest and all other charges, except the charges of protest, 
to the time’ of notice of the protest and demand of payment. 

Ch. 23.—Crimes. This act is a revision of the penal laws of 
the state; and it also defines the several crimes for which the 
punishments are inflicted. 

Ch. 38. This act prescribes the mode of conveying criminals 
to the jail and penitentiary house, and provides for their government 
therein. When a convict is to be so conveyed, the judge or clerk 
of the court, by his warrant, may empower the sheriff to impress 
on the best terms he can, so many men, horses, &c. as shall be 
necessary for the safe conveyance of the convict. 

Ch. 55. In the trial of indictments for offences under the grade 
of petit larceny, where no peremptory challenges of jurors are 
allowed by the existing laws, the state and the defendant are each 
to be entitled to challenge peremptorily five jurors. 

Ch. 54.—Schools and Academies. In sales of land for taxes, if 
no person bid the amount of the tax, costs, and charges, the sheriff 


‘ 


or collector is to ‘cry the same off to the trustees for the common 
schools,’ and if the land is not redeemed, he is to make a deed to 
the trustees, who are to have all the ‘ rights that other purchasers 
at tax sales could have in the title.’ 

Ch. 67. This act relates to the distribution of the academy fund. 

Ch. 107. This is an act establishing a system of common 
schools and appropriating the school funds. 

Ch. 56.—Officers. If an officer, by virtue of an execution, levy 
on any perishable property, which he is bound to keep till the day 
of sale, he shall be allowed in the bill of costs at the following rates : 
‘for each head of horses, mules, or jacks, per day, twelve and a 
half cents; for each head of cattle, three cents; for each head of 
hogs or sheep, one cent. 

Ch. 60.—Courts In all cases determined in the Court of 
Appeals the court are required to give their opinions in writing, 
and the clerk of the court ‘ shall deposite the same with the record 
in the cause, and keep the same on file in his office.’ 

Ch. 96. The judges of the Supreme Court are to certify to the 











386 Legislation. [ April, 


governor all causes which two of the judges are disqualified to 
determine, and all causes which two of the judges are competent to 
determine, but upon a previous hearing have disagreed; and the 
governor thereupon is reqrired to appoint two special judges who 
are to assist in deciding such causes ; ‘ one special judge, with the 
qualified judge, or two disagreeing judges, shall form a competent 
court.’ If all the judges of the Supreme Court are disqualified to 
determine any cause, three special judges are to be appointed to 
decide it. The governor in such cases is required to appoint such 
lawyers as he shall consider free from bias or some of the circuit 
judges. 

Ch. 62.—Pedlers. Every person who may wish to peddle in 
the article of clocks, is to apply to the clerk of each county court, 
wherein he may wish to sell the same, who is required to issue to 
the applicant a license authorizing him to sell the article for twelve 
months ; the applicant is to pay to the clerk $25 75. In case of 
neglect, such person forfeits $100. 

Ch. 63.—Gaming. All citizens disqualified from holding office 
in consequence of conviction under any of the laws to prevent 
gaming, are reinstated in all their rights. 

Ch. 69.—Children. Where the wife of any man has had or 
may have three or more children at one birth, he may ‘ lay down, on 
any one of the general plans,’ in certain surveyors’ offices, any 
quantity of land, not exceeding 200 acres for each one of his 
children ;’ and the same shall be considered as an occupant claim. 

Ch. 73.—Lotteries. If any person sell any tickets in a lottery 
not authorized by the laws of the state or of the United States, 
he is subjected ‘ for every selling,’ to a fine of not less than $100 
nor more than $500. Conviction of one offence is not a bar to a 
prosecution for previous or subsequent offences. 

Ch. 74.—Slaves. If a negro slave sell any spirituous liquors, 
without the permission of his master, he is liable to receive not 
less than five, nor more than ten lashes. If any slave have in his 
possession spirituous liquors at any other place than his own house, 
which liquor is owned by such slave, or some other slave, he is also 
liable to be whipped. If any merchant, tavern keeper, distiller, or 
other person, sell any spirituous liquor to a slave without a permit 
in writing from the master, he is subject to a fine of not less than 
5 nor more than $50. 

Ch. 75.—Internal Improvement. By this act a board of inter- 
ternal improvement is established, of which the Governor is to be 
ex officio president, and $150,000 are appropriated to this object. 

Ch. 78.—Paper Manufactories. This act is for the encourage- 
ment of paper manufactories ; and exempts the owners and work- 
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men from attending company and battalion musters, and all the 
workmen are excused from working on the roads; provided the 
owner furnish two hands, or pay the overseer of the road one 
dollar for each day that he may be summoned to work on the road. 

Ch. 80.—Medical Society. This act is for the incorporation of 
a medical society. 

Ch. 101.—Public Funds. This act relates to the public funds. 

Among the private acts, we observe the following. ' 

Several divorce acts, and acts authorizing courts to divorce cer- 
tain persons; acts authorizing certain persons to ‘hawk and 
peddle’ in the state, without obtaining license or paying tax 
therefor. A number of acts relating to the militia; several acts 
reinstating certain married women in the rights and privileges of 
Semes sole ; six acts for the incorporation of academies; twenty- 
seven acts authorizing the constructing or extending of turnpike 
roads, &c ; an act establishing a hospital in the town of Memphis ; 
an act authorizing the drawing of a lottery for the benefit of 
the heirs of a person deceased; acts authorizing lotteries for 
the benefit of academies; acts to compensate the officers and 
witnesses on behalf of the state, on the trial of Judges Haskell and 
Williams, before the court of impeachment; acts for the legitimat- 
ing certain persons; an act to relieve a person from the penalties 
and disabilities arising from a violation of the act against duelling ; 
an act to restore certain persons to the rights of which they were 
deprived in consequence of a conviction of an infamous crime ; 
an act providing that a ‘ free woman of color in the third degree,’ 
and who has been emancipated, shall be ‘ entitled to all the privi- 
leges of a free born white citizen of her sex,’ but that she ‘ shall 
not, by virtue of-the act, be a legal witness against any white per- 
son in any court whatever.’ 

Ch. 307.—General Assembly. This act is for the payment of 
the members, &c. of the General Assembly, and provides that, the 
speakers of the Senate and House of Representatives shall each 
be allowed the sum of 85 per day, and $4 for every 25 miles of 
travel; members of the General Assembly, $4 per day, and $4 for 
each 25 miles of travel. 

Of the private acts one hundred and thirty-two are for the relief 
of particular individuals. 

Among the resolutions are the following. 

A resolution that the President of the United States be requested 
to cause to be detailed from the engineer department, an officer to 
examine into the most practicable mode of removing the obstruc- 
tions to navigation at the Harpeth Shoals, and that the senators 
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and representatives of the state be instructed and requested, ‘ to use 
all proper means to procure an appropriation sufficient to secure an 
object so important to the future military operations of the country, 
and so desirable to the Western States.’ 

A resolution relating to the opening of a communication by a 
canal or railroad, between the waters of the Tennessee River and 
those falling into Mobile Bay. In a ‘memorial’ to Congress 
prefixed to this resolution, it is stated that ‘the legislature believe 
that it should be the policy of Congress to appropriate such portion 
of the unappropriated funds of the nation, from time to time, as 
can be conveniently spared from the treasury, upon roads and 
canals, of a purely national character, where the same can be done 
without an infraction of the constitution.’ The legislature, there- 
fore, are desirous that assistance may be afforded by the general 
government, in effecting this communication, by a canal or rail- 
road. 

A resolution relating to the United States Bank. The senators 
in Congress are instructed, and the representatives requested to 
vote against re-chartering the bank, if any attempt is made for 
that purpose before the next session of the General Assembly. 

A resolution relative to the state turnpike road. ‘ The state of 
Tennessee has it in contemplation to make a state turnpike road 
on the McAdam plan, from the Virginia line to the Mississippi 
river, provided she can obtain the adequate funds. The General 
Assembly believe that if the United States will take stock or make 
a donation to turnpike companies formed by the states, a national 
road can be made. They believe that this is the only manner by 
which a national road can be made, where aid is to be given by 
the general government, consistent with the sovereignty of the 
states and the legitimate powers of the United States.’ The sen- 
ators and representatives in Congress are therefore ‘ requested to 
obtain half a million of dollars, to be vested in the state turnpike 
company, from the United States.’ It is also ‘resolved that the 
state of Virginia be invited to meet the views of the state of Ten- 
nessee as aforesaid, and to make a road, national in its character, 
through the state of Virginia.’ 





INDIANA. 


Acts passed by the General Assembly of Indiana, at the session 
held at Indianapolis, commencing on the first Monday in December, 
1829. 

Appropriations. Executive department, $2000; Judiciary, 
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$11,000; Military, $150; contingent, $800; wolf scalps, $600; 
penitentiary, $600; specific allowances, $2000; appropriations 
to the Wabash and Miami Canal, $4000.' 

Ch. 27, s. 3—Misprint. ‘The words “appealed from to the 
Circuit Court,” in the ninth section of the act aforesaid, [for 
organizing Probate Courts] are declared a misprint, and the appeal 
there mentioned, to have been intended, and shall be, to the 
Supreme Court.’ 

The judges of probate are elected by a vote of the inhabitants 
of the county. 

Ch. 32.—Divorce. The laws concerning divorce shall extend 
only to citizens who have resided within the state twelve months. 

Ch. 33.—Constables are elected by the inhabitants. 

Ch. 35.—Mortgages. If the debt is not paid when due, ‘it 
shall be lawful for the mortgagee to file his bill in the Circuit 
Court, according to the course of the common law, praying to fore- 
close ; and the premises, if ordered to be sold by said court, shall 
be sold as lands are sold on execution, at public vendue.’ 

Ch. 41.—Soldiers of the Revolution are exempted from im- 
prisonment for debt. 

Ch. 45.—Jurisdiction on Navigable Rivers, or other waters 
bounding the state or any of the counties; the courts of the two 
counties have concurrent jurisdiction over the whole breadth of 
such navigable waters, and concurrent jurisdiction is given also 
to the adjoining states. 

Ch. 46.—Justices of the Peace. It is made the duty of justices of 
the peace to arrest persons committing an assault in their presence, 
without requiring the testimony of any other witness, and commit 
them, or put them on trial, or, if the party chooses to be tried by 
any other justice of the peace having jurisdiction, to take recog- 
nizance for his appearance before such other justice. s. 12. 
Justices may fine any person not exceeding three dollars for any 
act of contempt while he is sitting in his official capacity. s. 11. 

Ch. 48.—State Library. One hundred dollars per year are 
appropriated for increasing the state library. 

Ch. 49.—Medical Societies are legalized, and persons not 
established in practice in Indiana at the time of the passing of this 
act, or licensed in Indiana or some other state, cannot recover by 
law for medicines or professional services. 


' A grant of land for this canal was made to the state of Indiana by an act 


of Congress, March 2, 1827. 
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ALABAMA. 


The legislature of Alabama, at its session commencing in No- 
vember, 1829, passed ninety-six acts, of which, although it is diffi- 
cult to give them all a precise technical classification, twenty-one 
may be considered as public, and seventy-five as private or local. 
It also adopted ten joint resolutions and seven joint memorials. 
The acts are not numbered, and are printed without regard to the 
date of their passage. The private acts are conceived to contain 
nothing of general interest except the appointment of canal commis- 
sioners for the improvement of the navigation of the Tennessee 
River ; the incorporation of the ‘Tuscumbia Railway Company,’ 
and of the ‘ stockholders and subscribers to the newly invented 
Marine Railway, in the city of Mobile ;’ the establishment of a 
new County, to be called by the name of ‘ Lowndes ;’ the incor- 
poration of the trustees of La Grange College ; the incorporation 
of sundry academies ; and an appropriation by the state of five 
hundred dollars to increase the funds of ‘ The Library Society of 
the Bench and Bar of the Supreme Court of Alabama.’ The other 
private acts relate chiefly to divoces, emancipations, the laying out 
turnpike roads, settlement of boundaries, establishment of seats 
of justice, the payment of private claims, the relief of defaulters, 
&c. &c. 

The following is a brief abstract of the substance of the public 
acts passed at this session. 

Internal Improvement. The Governor of the state, who is ex 
officio president of the board, and six commissioners, to be selected 
biennially from six districts particularly designated, are incorporated 
under the style of the ‘ President and Directors of the Board of 
Internal Improvement.’ The amount of the interest annually arising 
from the three per cent. fund is vested in this board, to be expended 
in the employment of an engineer, or engineers, and the other 
incidental charges of making surveys. It is their duty to meet 
once a year, on the third Monday in November, at the town of 
Tuscaloosa; and continue in session until all the business of the 
board is transacted; to subscribe in behalf of the state, to such 
public works as the General Assembly may, from time to time, 
agree to patronize ; to let contracts ; and to report to the General 
Assembly, each session, ‘ the exact state of the fund for internal 
improvement, the progress, condition, and net income of all the 
public works under their charge : the surveys, plans, and estimated 
expenses of such works as they may recommend to the patronage 
of the General Assembly, together with such other important infor- 
mation as they may have it in their power to collect, in relation 
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to the objects committed to their trust.’ The General Assembly 
reserves to itself the right to alter, amend, or repeal, the whole or 
any part of the act, establishing said board. 

Steamboats and Barges.—Landing of Goods. It is made the 
duty of all captains or commanders of steamboats and barges, or 
other vessels, running in any of the navigable rivers in this state, to 
land all goods at the landing for which they were shipped, and 
place them at least ten feet perpendicular above the edge of the 
water ; or if the height of the river will not permit, on the highest 
and most secure spot within one hundred yards of the landing. 
Persons failing to comply with the provisions of this law, are liable 
to pay the owners of the goods double their value, recoverable 
before any court of competent jurisdiction, together with double 
costs. If cotton bales or bags be injured by means of cotton hooks 
or otherwise, in loading or unloading on board of any steam boat 
or barge, the owner shall forfeit the freight of the article so injured, 
and also be further responsible to the owner or consignee of the 
cotton for the amount of the damage. 

Clerks’ Offices. The offices of the clerks of the Circuit and 
County Courts are to undergo a strict examination once every two 
years, by ‘one or more persons, not exceeding three, learned in 
the laws,’ to be appointed by tne judge of the court. The examin- 
ers act under oath, and it is their duty to examine into the records 
of the court, and the fee-books kept by the clerk, and make a true 
return of the general state of the office: and if they detect any 
malfeasance or misfeasance, to specify it particularly in their 
report, ‘which report when made shall be recorded in the clerk’s 
office of the said court, and shall be subject to the inspection of 
any person without fee.’ A joimt resolution provides for the 
examination, annually, of the offices of the comptroller and trea- 
surer, by a joint committee of three members from each branch of 
the legislature. 

County Treasurers are required to make an annual settlement 
of their accounts, showing every item of receipt and expenditure 
of the county, and post a copy of the settlement so made, on the 
court house once a year, under the penalty of one hundred dollars 
for each failure so to do. 

Elections. If a vacancy occurs in either branch of the General 
Assembly, by death, resignation, or otherwise, during the session, 
or within sixty days before its meeting, the Governor may issue 
writs of election to fill such vacancy, by giving not less than ten 
days notice. In contested elections of members of the General 
Assembly, the party contesting shall give the person whose election 
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he disputes, a notice in writing, setting forth the grounds of the 
contest, to be served by the sheriff, coroner, or some constable of 
the proper county, either personally, or by leaving a copy at his 
usual place of residence, within thirty days after the election. 
Notices to take depositions may be served by either of the above 
named officers, by leaving a copy at the usual residence of the 
party intended to be notified. 

Betting on Elections. Any person who shall make any bet or 
wager of money or other valuable thing, upon an election, shall be 
deemed guilty of a misdemeanor, and on conviction shall be fined 
at the discretion of a jury, not exceeding fifty dollars. If the 
person so convicted be the sheriff, deputy-sheriff, coroner, consta- 
ble, or other person who may be concerned in holding, conducting, 
or managing, the election, the fine to be imposed shall not be less 
than fifty dollars; and if a sheriff, coroner, or constable, he shall 
be impeached and removed from office. 

Change Bills or Tickets. ‘ Any person or persons, partnership 
or association of individuals, who shall sign, seal, or make, any 
promissory note, bill of exchange, either foreign or domestic, or 
order drawn upon any person or persons, bill single or penal, 
for a less sum than three dollars, and issue or put forth the same 
as a change bill, or to make it subserve the common purposes of 
money, shall be fined in a sum not less than fifty nor more than 
two hundred dollars ;’ and ‘ any person who shall pass off, circu- 
late, or aid in the circulation of, any such note or instrument of 
writing, shall be fined not less than five nor more than twenty 
dollars, and shall stand committed to the common jail of the 
county till the fine and costs are paid.’ 

Action of Detinue. In an action of detinue, if the plaintiff, 
his attorney or agent, shall make affidavit that the property sued 
for belongs to the plaintiff, and shall file with the clerk sufficient 
bond, conditioned to pay the defendant all damages which may 
be occasioned by the wrongful suing out of his writ, the clerk 
shall, by endorsement on the writ, direct the sheriff to take the 
property in his possession, unless the defendant enters into bond, 
in double the amount of the value of the property to be taken, 
payable to the plaintiff, and conditioned for the delivery of the 
property to the plaintiff within thirty days after the determination 
of the suit, if the defendant be cast therein. If the defendant 
neglect for five days to give such bond, the sheriff shall take the 
property and deliver it to the plaintiff, on his entering into similar 
bond, conditioned to restore the property within five days after 
demand made, If the plaintiff neglect to give such bond for 
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five days afier the property is taken, the sheriff shall redeliver it 
to the defendant. If the defendant’s bond be forfeited, it shall be 
returned ‘ forfeited,’ and have the force and effect of a judgment. 
If the plaintiff’s bond be forfeited, he and his securities are liable 
to an action thereon, and to damages not exceeding fifty per cent. 
on the value of the property for its detention. 

Prisoners committed on process from the Courts of the United 
States. No keeper of the common jail is compellable to receive 
a prisoner committed upon process from the courts of the United 
States, unless at the time of the commitment there be a good and 
sufficient jail in the county in which the prisoner may be confined ; 
and in case of commitment, the marshal becomes individually 
responsible for all prison fees, as well as for the fifty cents per 
month, agreeably to a resolution of the Congress of the United 
States (Sept. 23d, 1789.) In all civil suits wherein the United 
States is not plaintiff, sheriffs are not bound to receive from the 
marshal for the district of Alabama, any prisoner on process 
from the District Courts of the United States, until the marshal 
shall secure him for the amount of the prison fees; and when 
debtors on judgment in civil cases obtained in any of the courts 
of the United States shall be committed to jail by process of 
execution, they shall be discharged, unless the plaintiff at the time 
comply with the existing laws of this state, ‘in the same manner 
as though such debtor had been confined under process issuing 
from the courts of this state.’ 

“ircuit Judges. The act provides ‘that in future it shall be 
the duty of the Circuit Judges to so alternate, that no judge shall 
preside in the same circuit oftener than one term in three, except 
that they may hold Special Courts as heretofore required by law.’ 

Bank Securities. Securities to notes payable to the President 
and Directors of the Bank of the State of Alabama, and those 
bound for the payment of bills of exchange, the property of said 
bank, on paying them after protest for nonpayment, acquire the 
rights of the bank, and may proceed in a like summary manner 
against the principal in the note, and against the drawer, acceptor, 
or any previous endorser of the bill by motion: to support which, 
the President’s certificate of payment shall be sufficient evidence. 

Judicial Securities. 'The Circuit Courts shall have the same 
power to render final judgment against the security in appeal and 
writ of error, bonds from the County Courts, that has heretofore 
been vested in the Supreme Court of the state; and it shall be the 
duty of the County and Circuit Courts, at the time of rendering 
final judgment in a cause, to give judgment also against the 
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security for costs of non-resident plaintiffs, and the securities in 
bonds given by non-resident defendants for the forthcoming of 
property attached: in which latter case the court may direct a 
jury to be empannelled to assess the value of the property replevied, 
together with the damages that may have accrued. 

Executors, Administrators, and Guardians. Decrees of the 
Orphans’ Courts on final settlements of the accounts of executors, 
administrators, and guardians, shall have the force and effect of 
judgments at law, and an execution may issue thereon for the 
collection of the several distributive amounts. When distribution 
of real or personal estate is decreed by the Orphans’ Court, each 
distribution may have for the former a writ of haberc facias 
possessionem ; and for the latter, a writ of execution or attachment, 
or both. 

Wills. When any will shall have been proved and recorded 
during the space of one year, in any county in this state, and it 
shall be required to be proved in any other of the United States, 
to enable the executor or administrator with the will annexed to 
comply with its provisions, the judge of the court where the will 
is deposited, shall allow the executor or administrator to withdraw 
it for that purpose. 

Dismissal of Suits. Suits may be dismissed in vacation, by 
giving the defendant six days notice, and confessing judgment for 
costs: or in the case of non-resident plaintiffs, by paying the 
costs that have accrued. Where the writ has not been executed, 
no notice to the defendant is necessary. 

The legislature also adopted, among others, joint resolutions 
and memorials of the following titles, to wit. 

‘A joint resolution, ratifying the proposed amendment to the 
constitution of the state of Alabama, so as to limit the tenure of 
the judges’ offices to six years.’ 

‘ A joint resolution, proposing amendments to the constitution 
of the state of Alabama, so as to have biennial sessions of the 
General Assembly thereof.’ 

‘A joint resolution in relation to the Cherokee boundary,’ pro- 
posing to have said line correctly run. 

‘ A joint resolution, instructing our senators, and requesting our 
representatives in Congress, to use their exertions, to procure a 
remission of the duties which may accrue upon the importation 
of a library and apparatus for the University of Alabama. 

A joint memorial of the Senate and House of Representatives 
of the state of Alabama, to the Congress of the United States, 
praying indemnity for losses sustained by the depredations of the 
Creek Indians. 
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A joint memorial, requesting a grant of lands by the Congress 
of the United States for the use of a female academy in each 
county in the state. 


The legislature, at its session commencing the 15th November, 
1830, passed one hundred and four private or local acts, twelve 
laws of a public or general nature, two memorials, and seven joint 
resolutions. ‘The private and local acts contain nothing of general 
interest. 

Decisions of the Supreme Court. The act on this subject, 
which is supplemental to, and amendatory of the pre-existing law, 
makes it the duty of the reporter to report the decisions now on 
file, within two years; and all future decisions, within two years 
after they are rendered. It also provides that the reporter shall 
print and publish as many copies of the reports as he may think 
proper, not less than five hundred, divided into volumes as the 
court may direct ; eighty-five copies of which he shall deliver to 
the Secretary of State, for the use of the state; restricting the 
price of the remaining copies to one cent per page. The report- 
er’s compensation is fixed at eight hundred dollars for each year’s 
decisions reported. 

Deeds.—-Relinquishment of Dower. Acknowledgment on 
probate of deeds, and acknowledgment of the relinquishment of 
dower, may be taken by any clerk of the Circuit Court, or any 
notary public in the county for which he is commissioned, whether 
the lands, &c. designated by such deed or relinquishment, be situat- 
ed in the same county, or elsewhere in this state. All registration, 
heretofore made in conformity with the provisions of this act, are 
legalized. 

State Prosecutions. The act provides that in any capital case, a 
juror shall not be rejected by the court as incompetent, for an 
opinion formed and expressed solely upon rumor, unaided by his 
own knowledge of the facts; that in a trial for a crime made 
capital by law, the defendant shall have sixteen, and the state four, 
peremptory challenges; for any felonious offence, not capital, the 
defendant shall have ¢welve, and the state four peremptory chal- 
lenges. 

Justices’ Processes. Every process issued by a juscice of the 
Peace, after the first day of May next, founded on a debt or debts, 
shall be returnable to the beat where the defendant, or one of the 
defendants, resides, or to the beat where the debt or debts were 
contracted—and every process otherwise issued shall be void on 
motion and due proof made. Provided that if there be no justice 
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in the beat of the defendant’s residence, or he should be legally 
incompetent to try the cause, it may be returned to an adjoining 
beat. 

Medical Board. A Board of Physicians is established in the 
city of Mobile, to consist of five members elected by a joint vote 
of the two branches of the General Assembly ; and is invested with 
the same power, and subjected to the same restrictions, with other 
boards heretofore established in other parts of the state. 

Judicial Proceedings. The same percentage shall be assessed 
upon appeals and writs of error from the County to the Circuit 
Court, as on appeals, &c. from the County and Circuit Courts to 
the Supreme Court. 

Crimes. The attempt by any slave or free person of color to 
commit a rape upon any free white female, is made capital.’ 

The memorials adopted by the legislature of Alabama at the 
same session, relate to the public lands in the state, and pray a 
modification of the laws of the United States in favor of purchasers, 
relinquishers, and occupants. 

The following joint resolutions are deserving of notice, viz. 

A joint resolution directing the Governor to subscribe for five 
copies of the Debates on the Adoption of the Federal Constitution, 
for the use of the different departments of the state government. 

A joint resolution requiring the Secretary of State to distribute 
the acts of the Congress of the United States, which may be in his 
office, among the several counties of this state, according to the 
ratio by which the acts and journals of the General Assembly are 


distributed. 
A joint resolution in relation to the transportation of the mail 


on Sunday. This contains, among others, the following resolves. 

‘Be it resolved, &c. That the transportation of the mail on 
Sunday is of vital importance to the welfare and prosperity of the 
Union, and that its suspension on that day would be a violation of 
the spirit of the constitution, and be repugnant to the principles 
of a free government. 

‘ Be it further resolved, That the sentiments expressed in the 
report of the committee at the last session of Congress, in opposi- 
tion to the suspension of the mail on Sunday, is entitled to the 
highest consideration of the friends of the constitution, and every 
lover of civil and political freedom.’ 


' This phraseology was adopted to avoid the embarrassment which some- 
times arose from the vagueness of the expression in the old law, viz. ‘ free 


white woman.’ 
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SHORT REVIEWS AND NOTICES. 


——— 


Judge Thacher’s Address to the Suffolk Bar. This discourse 
was delivered at the annual meeting of the Suffolk Bar, in March 
last. The subject is the connexion between the moral and profes- 
sional character. It abounds in classical and historical allusions, 
introduced with taste, and elegantly expressed, and is embued 
throughout with a rich infusion of pure and elevated moral senti- 
ment. The speaker very happily and eloquently pays a tribute of 
honor and affectionate remembrance to those members of the 
Suffolk Bar who had recently deceased ; and the short biographical 
notices added to the published address, give it an additional value. 
We cannot notice the discourse so appropriately, nor so satisfac- 
torily to those of our readers who did not hear it, as by giving the 
following passage on law in general, and the duties of its professors. 


‘ In contemplating Law as a universal principle, which all beings 
animate and inanimate obey, the mind is filled with the magnitude 
of the conception. Not only creatures, but the Creator himself 
acknowledges a rule of conduct. Those spirits who surround his 
throne, and are swift to do his will, and all inferior orders of 
rational beings, whether in society or solitude, recognise the will 
of their Creator as the law of their existence. In the revolution 
of the heavenly bodies, in the succession of seasons, and indeed 
throughout the whole course of nature, the footsteps of a divine 
Lawgiver are no less manifest than among the highest intelligent 
spirits. So that there is great truth in that well known eulogy of 
the author of the Ecclesiastical Polity, and language would fail to 
express it in more sublime terms: “Of Law there be no less 
acknowledged, than that her seat is the bosom of God, her voice 
the harmony of the world ; all things in heaven and earth do her 
homage, the very least as feeling her care, and the greatest as not 
exempted from her power; both angels and men, and creatures of 
what condition soever, though each in different sort and manner, 
yet all with uniform consent, admiring her as the mother of their 
peace and joy.” 

‘1 will add, in my own humble language, that the law constitutes 
the ligament of society, binding the state together, preserving its 
peace, increasing its harmony, and adding to its happiness : — indi- 
viduals, families, the farmer, the merchant, the artist, the mechanic, 
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the laborer and his employer, the members of the learned profes- 
sions, the rich and the poor, the wise and the ignorant, great and 
small, all feel the power, and yield to the sway of the Law, that 
great leveller of human arrogance, and equalizer of social right 
and duty. While it exacts unlimited obedience from all as its 
right, none deem it slavery. On the contrary, the restraint which 
it lays on all, secures the liberty of all; and therefore the love of 
rational liberty is the best security for the reign of the law. In 
the language of Thuanus, whose immortal folios I dare not 
recommend to you in this age of reviews and pamphlets, “ the life, 
and soul, and judgment, and understanding of the country centre 
in the laws. A state without law, like a body deprived of its 
animating principle, is defunct and lifeless in its blood and mem- 
bers. Magistrates and judges are but ministers and interpreters 
of the laws: and in fine, we are all servants of the laws, that we 
may be free.” 

‘We belong, gentlemen, to a profession, whose duty it is to keep 
with vestal purity, and in a perpetual flame, this divine science. 
For numbers, we compose no small portion of the state. Go 
through the cities and villages of our country: what place is so 
barren, what village so small, in which is not found its lawyer, as 
well as its pastor? We mingle with the people in all their con- 
cerns, at home and abroad, in public and private, in the field and 
on the exchange. The influence of the profession is not confined 
to the administration of justice ; it is felt in all the concerns of 
life and government. You see lawyers in every legislative assem- 
bly, among the first to originate, to counsel, and to effect measures 
of interest to the state. They are active members of every cor- 
poration, whether municipal, literary, commercial, or humane. 
Nothing human is foreign to their pursuits. Holding in their 
hands the shield of the law, they are the protectors of innocence, 
the avengers of wrong, the expounders of right. Though gener- 
ally poor themselves, they number the rich among their clients. 
The mariner pursues his adventurous course upon the ocean more 
cheerfully and securely, because he finds among the profession the 
seaman’s friend. Even the miserable criminal arraigned for his 
crimes, wants not an advocate, who will boldly, and eloquently 
too, defend his rights, when all the good and just of society seem 
to be estranged from him. So that, I may add, by their universal 
knowledge, their professional skill, and their active character, 
they have a sway over the minds of men, which constitutes moral 
power in an eminent degree. 

‘The aggregate weight and influence of our society must depend 
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on the individual characters of its members. No individual of any 
profession is an object of greater reverence than the lawyer, who, 
to profound learning and exalted moral qualities, adds that most 
rare gift of heaven, eloquence. While all, therefore, may well be 
proud of an alliance to such a profession, each should strive by 
his personal virtues, to render himself and the society worthy of 
general confidence. Of all communities, that of bad men is 
least likely to be permanent: for they carry in their head and 
members the elements of division and decay. But the alliance of 
learning and virtue is the strong armof the state. And therefore, 
in our professional pursuits, the study of justice is ever to be 
blended with the love and practice of mercy :—since mercy is the 
foundation of all charitable dealing, and judgment of all just con- 
duct. And if the members of our profession, so numerous, so 
diffused, and with such powers of influence, will prove themselves 
true to virtue and to good government, they will compose a pha- 
lanx which no Roman legion could penetrate or divide. 

‘ Amidst the divisions which successively agitate the state, on 
subjects of religion, manners, and government, it is your duty not 
to be indifferent spectators, but to share in them, that the conflict- 
ing parties may not lose the example of your wisdom and modera- 
tion. If every one, in his station, will do his duty faithfully, as a 
good citizen, things will go on well in the republic. Your pur- 
suits qualify you to investigate truth, and your opinions deliber- 
ately formed on any subject, will have great influence upon other 
classes of the community. You spend days and months in the 
investigation of controverted titles to real estate, and on disputed 
cases of small value. And all your powers of body and mind are 
often brought into intense exertion, to maintain the good cause of 
your clients. Ought it not sometimes, in the vacation at least, to 
occur to us, that we have titles of infinitely higher interest to 
investigate for ourselves ?’ 


Pamphlet against Lord Chancellor Brougham’s Bill. A 
pamphlet has recently been published in England, in opposition 
to Mr. Brougham’s bill for establishing courts of local jurisdiction 
for the purpose of expediting adjudications, and abridging the 
expense, in suits under a hundred pounds. The objections are 
not very clearly stated, and the pamphlet appears to be written by 
a person more conversant with the routine of business than liberal 
analytical investigation. We mention it, however, for the purpose 
merely of noticing an argument drawn from Captain Basil Hall’s 
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Travels in the United States. One object of the bill is to bring 
justice nearer to every man’s door in England than it is now, when 
all suits at common law, on which any question of law arises, are 
to be finally decided in London. 

‘When law,’ says the author, ‘is to be at every man’s door, 
and rather a luxury than a trouble or a peril, what hope can con- 
ciliation have under such a system.’ For one function of the 
proposed new courts in England, is that of reconciliation. ‘ Read 
what Captain Hall says of the local courts in America, which we 
have already seen characterized in legal results! Consult this 
spirit of fierce and uncontrollable litigation, of scorn for every 
idea of referring any thing to any other decision than the ultima 
ratio of strict law.’ And he then quotes, as a conclusive fact on 
his side of the argument, a passage from Captain Hall’s book, 
where he says, ‘ No person [in America] be his situation or con- 
duct in life what it may, is free from the never-ending pest of 
law-suits. Servants, laborers, every one, in short, on the first 
occasion, flies off to the neighboring lawyer or justice of the peace, 
to commence an action. No compromise or accommodation is ever 
dreamed of ; the law must decide every thing.’ 

The author must certainly be hard pushed for arguments to 
draw upon such an authority upon such a subject. 


Holroyd’s Law of Patents—A Practical Treatise on the Law 
of Patents for Inventions. By Edward Holroyd, Esq. Lon- 
don. 1830. pp. 236. 

Lord Coke was chairman of the committee which reported the 
patent law, 21 Jac. 1, 2,3. Mr. Holroyd quotes his exposition of 
the statute 3 Inst. 183, 184; which does not, however, in all 
respects correspond with the construction since given, for it seems 
that Coke supposed that a patent for an improvement on a machine 
already in use, would not be protected by the law. 


The subjects and arrangement of Mr. Holroyd’s work are as 
follows : 


‘1. Of the nature of the invention for which a patent may be 
granted. 


‘2. Of the person to whom and for what time a patent may be 
granted. 


‘3. Of the manner of passing a patent ; of the caveat ; and of 
the enrolment of the specification. 


‘4. Of the patent, its form, and provisions, and herein more 
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particularly of the denomination of the invention in the patent, 
of the specification, its form, and requisites ; and of the rule of 
construction applicable to the patent and specification. 

‘5. Of the title of the patentee; assignment of a patent; and 
licenses to use the invention. 

‘6. Of enlarging the term of letters patent, and enabling the 
benefit of an invention to be assigned to more than five persons. 

‘7. Of the remedies for an infringement of a patent; and what 
is an infringement. 

‘8. Of the repeal and surrender of .a patent.’ 


As to the first of these heads, namely, the subject of a patent, 
the English law, as is well known, differs from ours, for not only 
the inventor, but also the introducer or publisher of an invention 
is entitled to a patent. In a case noticed by Mr. Holroyd, p. 60, 
the publisher in England of an invention before made in England 
by another person, was held to be entitled to a patent. It was 
that of Dollond’s patent for making object glasses, to which it was 
objected that Dr. Hale had made the discovery before him ; but it 
was held, that as the doctor had not communicated it to the public, 
Dollond was to be considered the inventor. But in another case 
mentioned by Mr. Holroyd, Barker & al. v. Shaw, which came 
before Mr. Justice Holroyd at the Lancaster assizes in 1823, being 
an action for an infringement of a patent for an improvement in 
making hats, it was proved that one of the plaintiffs’ men, while in 
their employ, had made the invention for which the plaintiffs took 
out the patent, and they were thereupon non-suited. 

Mr. Holroyd’s work is designed as a practical manual, on the 
subject of patents only. Mr. Godson’s work, which preceded it, 
embraces the subjects of patents and copyright. 


' Per Buller, J. in Boulton v. Bull, 2 H. B. C. 470. 
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INTELLIGENCE AND MISCELLANY. 


Account of the various Officers attached to the French Courts. 


The following article is taken from the Law Magazine, published in Lon- 
don. In that work it is said to be from a correspondent. 


‘ All persons whose services are necessary in the prosecution of 
a law suit, and who are compellable to act when called upon, are 
called by us “‘ officiers ministériels.” 'These are huissiers, avoués, 
notaires, and greffiers. With the office of greffier, I have at 
present nothing to do; you are aware that there is one attached to 
each court, to take notes, take care of the original judgments, and 
deliver copies when necessary. Notaries receive all acts (actes) 
of convention between individuals, such as sales, leases, partner- 
ships, mortgages, &c.; they prepare these acts, and if the case 
require it, may take the opinion of an advocate. Thus the notaries 
discharge in part the duties of your attorneys. ‘They moreover 
keep the originals of all acts that have been executed in their 
presence, and deliver copies to those Who are interested in them ; 
but, it is necessary to inform you that a great number of conven- 
tions may be entered into by acts privately executed, that is, signed 
solely by the contracting parties, and it will easily be understood 
that if two parties wish to enter into a private agreement, they 
may consult whom they choose in the drawing up of the final 
instrument, either notary, advocate, or avoueé. The number of 
notaries is limited ; they are divided among the different provinces 
with reference to population; there may be, perhaps about 4000 
of them in France. 

‘The Huissiers, who in ancient time were called sergents, are 
the official agents of the parties for all extra-judicial purposes; it 
is they who at the instance, and in the name of the parties, serve 
the summonses, make tenders, enter protestations, &c., signify 
decrees, and enforce their execution; their number is also limited. 

‘And now we come to the principal topic of this letter —the 
Avoué. In all civil suits, except before the juges de paix and the 
commercial courts, the parties can appear only by an avoué — not 
that the avoueé is entitled to address the court; generally speaking, 
this privilege is positively denied him; he is only permitted to 


address the court pour prendre des conclusions, that is, to state the 
claims and objections of his client. But from the moment the 
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avoués are named, they take the whole management of the case ; 
all documents are interchanged between them, and all acts of 
procedure are signed by them. In all ordinary cases, they unfold 
the claim by a sort of memorial addressed to the courts, commonly 
called a requéte. When the avoué has notified his requéte, and 
had the requéte of the adverse party notified in turn, he delivers a 
summary of all the proceeding to the advocate, which is called le 
dossier ; to this he adds such remarks as may be necessary, and 
sometimes consultations take place between the counsel, the avoueé, 
and the client. In Paris, it rarely happens that the client com- 
municates with any but the avoué, the avoueé selecting the advocate 
and paying him his fees. [Except in very important cases, it 
seldom happens that a party communicates immediately with the 
advocate. In many of the towns, the practice is wholly different ; 
the parties know only the advocate ; he selects the avoué, and has 
the general direction of the case. The number of avoués is fixed, 
and their appointments are private property ; which, at their death, 
devolve on their heirs, and which may be sold, subject to the 
approval of the government. Partnerships consisting of many 
members are of rare occurrence, but not without precedent, 
amongst the avoues. ‘T'o qualify a person for the office of avoue, 
he must have studied civil jurisprudence and procedure for a year, 
and have undergone an examination; he must, moreover, have 
been employed as clerk to an avoué for five years at the least, that 
is to say, two years at least as principal, and the remaining time 
as inferior clerk. There are 3600 avoués, of whom 400 belong 
to the courts royals, and 3200 to the courts of first instance. At 
Paris we have 150 avoués in the court of first instance, and 50 in 
the cour royale; they were formerly more numerous, but through- 
out France they have been successively reduced, by substituting 
one avoué in the place of two till the number was definitively 
fixed. The social rank of the avoué is not the same throughout 
the whole country; in Paris, as you know, we enjoy a perfect 
freedom from exclusiveness. Their education is generally good, 
and yet they often carry into society a tone not the best in the 
world, which also is not unfrequently the case with the avocat. In 
the provinces, where the distinction of ranks is much more marked, 
the avoués have the same rank as the attorneys in England. I 
should state, however, that the avoués having the privilege of 
pleading in the courts which have no fixed bar, and which are not 
of unfrequent occurrence, in that case sometimes rank as advocates. 
Two of them have been elected members of the chamber of depu- 
ties; but it may be stated as a general proposition, that avoués 
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belong to what we term the middle class. The annual receipts of 
an avoué in the court of first instance at Paris are from 15,000 to 
30,000 francs, seldom more, seldom less. An office (etude) of 
first instance, previous to the late disturbances, fetched, at Paris, 
from 150,000 to 300,000 francs. There is one instance of the 
place of avoué selling for 360,000 francs. The offices of avoués 
of the cour royale of Paris fetch from 60,000 to 200,000 francs. 
If any thing be calculated to throw disfavor upon the profession of 
avoueés, it is the general and pretty well founded opinion of their 
avidity, and their propensity to create unnecessary expenses, with 
a view of adding to their incomes. This evil is particularly felt 
in the sales which are made before the courts. 

‘We have besides a class of men of a far more dangerous de- 
scription than the avoués; I mean those whom we term “ agens 
@ affaires.’ These agents are not ministerial officers, but under- 
take agencies for individuals in every species of business, judicial, 
ministerial, or otherwise ; they solicit, on behalf of others, pensions 
from government, undertake the settlement of accounts, place 
money at interest, make purchases and manage sales. They 
institute suits, and select advocates and avoués; but they only 
stand in the place of the parties by virtue of a procuration they 
obtain from them. These agents are knaves almost to a man, and 
as it is impossible to suppress them, it is this cause principally 
which induces us to retain the avoués, inasmuch as it is better to 
entrust suitors to men subject to a certain control, and who are 
compelled to give security to the government, than to abandon 
them to the discretion of these “‘ agens d’affaires.” These agents 
are considered in France as exercising a calling (industrie,) and 
as such are held liable to the duty to which all callings are liable, 
and which we term patente. They form partnerships among 
themselves, &c. Again, the employment of avoués being prohib- 
ited in the courts of commerce, the parties empower a class of 
these agens d'affaires, recognised and approved by the courts; 
these are called agrées. They are the avoués of the commercial 
courts, but their services are not indispensable; a party may con- 
duct his case in person, or employ any one he likes. The agrees 
are little better than the agens d’affaires. In the courts called 
Justices de Paix, it is these agens d’affaires, or the huissiers, who 
usually plead; the avoué cannot be employed there, and the 
advocate will rarely condescend so low.’ 





Mr. Humphreys. ‘Mr. James Humphreys, the author of the 
celebrated Observations on the English Laws of Real Property, 
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died about the end of November last ; and we have succeeded in 
collecting a sufficient number of particulars concerning him, to 
convey a fair estimate of his character. However, it may be as 
well to remind our readers at the outset, that the life of a convey- 
ancer is not of a nature to figure in biography. 

‘Mr. Humphreys was born in Montgomeryshire; we do not 
know the date or precise place of his birth, nor have we been 
able to trace the course of his education. We believe he was 
placed for a short time in an attorney’s office in Montgomeryshire ; 
and we have it ou the best authority that he was afterwards under 
articles of clerkship to the late Mr. Richard Yeomans, of Worces- 
ter. At an early age, however, he gave up the notion of practis- 
ing as an attorney, entered himself at Lincoln’s Inn, and became 
a pupil of Mr. Butler, even then a conveyancer of considerable 
celebrity. We do not know when Mr. Humphreys began practice 
for himself, but he is said to have soon obtained a respectable 
business, derived mostly from the West of England and Wales. 
He was seldom employed in large London transactions; nor, so 
far as extent of practice was concerned, could he ever be said to 
belong to the first class of conveyancers. From his arrival in town 
he professed the most liberal opinions; in Johnsonian phrase, he 
was a bottomless whig; and, when still a very young man, received 
a great deal of attention from Horne Tooke, and was frequently 
invited to his parties at Wimbledon. It is said that he first 
attracted Tooke’s notice by proposing the following sentiment or 
toast: “ More taxes, and less ability to bear them ;” the inference 
from which is obvious enough. Clifford, of rioting and radical 
memory, was another of his intimates; the gentleman, we mean, 
who, during the Corn Bill times, was wont to wind up his addresses 
to the mob in this manner: ‘‘ Now go home; remember that Lord 
Castlereagh’s house is in St. James’s Square, and mind not to 
break his windows.” But Mr. Humphreys had much better 
political connexions than these. At different periods of his life, 
even before he grew into fame as a writer, he mixed in society 
with Fox, Romilly, Sir James Mackintosh, Mr. Whishaw, Sir 
Francis Burdett, Sir James Graham,—men, every one of them, 
whom it was an honor to know,— and many other distinguished 
members of the whig party whom we are not able to particularize. 
He was also a member of the Fox Club, and of Brookes’. We 
have been confidently informed, but cannot vouch for the anecdote, 
that his famous work was originally undertaken at the suggestion 
of Fox. Be this as it may, the plan of it was certainly conceived 
a great many years before its completion; which, in our opinion, 
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is a great addition to his praise, because it shows him in advance 
of his times, and uninfluenced by professional prejudices at a 
period when these were very rarely subdued. The work, as is 
well known, appeared in 1826, and the public attention was 
speedily attracted to it by an article in the Quarterly Review from 
the pen of his old friend and master, Mr. Butler. A long and 
acrimonious controversy ensued; in the course of which, Mr. 
Humphreys published his Letter to Sir Edward Sugden, and a 
Letter to the Editor of the Jurist. Those who feel any interest in 
the controversy will find all the most exciting particulars in a 
former number of this work. We took too large a share in it to 
be now received as fair judges of the field, and we are by no means 
inclined to fight the battle again. But, to prevent mistakes, we 
must be permitted to add, that our opinion of Mr. Humphreys, as 
a writer, is unchanged, and that in all we have published relating 
to him, there is no one expression we are sorry for, “no line which, 
dying, we could wish to blot.” The excessive interest which Mr. 
Humphreys took in it may be judged of from the fact, that, not 
content with Baron Falck’s assurance that the Code of the Neth- 
erlands was not in operation when he wrote, he actually hurried 
over to the Continent to ascertain the fact by personal inquiry of 
M. Van Maanen. Besides his better-known productions, Mr. 
Humphreys was the writer or compiler of the article ‘‘ Devise” in 
the Supplement to Viner’s Abridgment; and he delivered a 
limited number of lectures at the London University. His equa- 
bility of temper, varied knowledge, and fund of anecdote, made 
him extremely popular in society; though, subsequently to the 
publication of his book, his demeanor was not quite so placid and 
conciliatory as before. A friend informs us that he was a great 
fancier of sculpture and architecture, and possessed an extremely 
good taste in such matters. This leads us to give credence to 
another rumor concerning him, that shortly before his death, he 
had begun to see through the delusions of Benthamism. We have 
but one more incident to tell. In the height of his fame it was 
proposed to call him and Mr. Butler to the Bench of Lincoln’s 
Inn ; an honor seldom, if ever, conferred on a stuff-gown convey- 
ancer. The motion, we believe, originated with Lord Brougham 
and Sir Thomas Denman; and was opposed, and eventually 
thrown out, by Sir Edward Sugden and the present Vice-Chan- 
cellor. As to Mr. Humphreys’ claim some doubt may exist, but 
to exclude conveyancers in general is glaringly unjust; nor do we 
see any reason why such men as Mr. Preston and Mr. Butler 
should not be made king’s counsel immediately.’ London Law 
Magazine, January, 1831. 
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Proper Qualifications of an Attorney. ‘It is, perhaps, impos- 
sible to find any profession that demands of its members, an 
assemblage of more sound or varied qualities, than that which is 
requisite to enable a solicitor in good practice, efficiently, satisfac- 
torily, and with credit to himself, to discharge the duties of his 
station. Some professions, it is true, exact higher degrees of 
scholastic attainment, and a more intimate acquaintance with 
letters, than the attorney need aspire to; and others impose a 
more protracted and severe application, to the remote principles, 
and technical intricacies by which they are characterized, than 
that which the future solicitor is expected to afford to the deep 
things of the law. In him, in fact, it were unreasonable to look 
for profound legal science, that being the precarious purchase of 
the labors and vigils of a professional life, the viginti studia, 
annorum ; whilst the accomplished attorney is constituted, not by 
the possession, in an eminent degree, of any single quality, but 
rather by the union of many, and, in some respects, more genial 
properties. ‘These seem to be,— knowledge of his profession, 
great moral probity, much prudence, and a gentlemanly deport- 
ment. It is a very vulgar error, into which some persons fall, to 
suppose that the solicitor ought to be, or is, the mere organ of 
communication, or conduit-pipe, between uninitiated laymen and 
the sages of the profession ; that it is the duty of such an one to 
hear a detail of facts, from farmer A. or merchant B., and forth- 
with to retail such statement to counsel C., learned in the law, for 
his interpretation. For, amid the loud and senseless clamor 
touching the uncertainty of the law, no lawyer need be told, that 
the great and leading principles of every part of our jurisprudence 
are plainly settled, and may be comprehended with ordinary labor ; 
and that a knowledge of these, as they exist in text books and 
reports, and as they are every day exemplified in practice, is pos- 
sessed by the great body of solicitors, and ought to be the portion 
of all. Without this attainment, indeed, what man of common 
shrewdness can be closeted with his lawyer sixty minutes, and 
not cease to respect him? A thousand questions of law, resulting 
from as many varied relations of mankind, hourly arise in every 
part of the country; points, many of them not quite of an A BC 
character, upon which no barrister receives a fee, and which 
never come to be mooted in the Hall. The trespass is being 
committed — shall it be repelled or submitted to? The contract 
is on the tapis, the matter is urgent — shall it be concluded, and 
how? ‘The debtor has concocted fraud, and meditates deception, 
delay is perilous —what says the law? Such, and infinitely 
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diversified, are the points that it is necessary for the attorney to 
decide upon the spot; and he well knows that a skilful application 
of general principles, well understood, in nineteen cases out of 
twenty unties the knot, and especially teaches him when he may 
doubt with credit, and when in prudence he ought to suspend de- 
cision. To this degree of legal erudition, great moral probity 
must be superadded. So necessary is this property, that it may 
be termed the essential difference of the solicitor ; that quality, the 
indispensable possession of which peculiarly distinguishes him, if 
he be what he ought to be. Let our advocate be fluent and eru- 
dite ; our surgeon a diligent observer, of clear head and firm hand ; 
our physician versed in the prognostics of distemper and the spe- 
cifics of health; and we concern ourselves very little about the 
brightness of his honor or the firmness of his integrity. But our 
solicitor, who knows more of our property than we do ourselves ; 
who suggests or modifies, upon the faith reposed in his honor and 
skill, our family arrangements ; to whose keeping we confide those 
facts, to the dissemination of which we feel the greatest reluct- 
ance —at once our treasurer, our friend, our confidant, — shall 
his honesty be matter of indifference? This, at least, must be a 
quality above suspicion, from the very nature of that relation in 
which a client stands to his familiar adviser. But it is very possi- 
ble that a man, though both learned and honorable, may, after all, 
be a very indifferent attorney; and that for want of prudence, 
common sense, or however that very useful quality may be called 
which enables its possessor to gather wisdom from the past, to 
divine the future, and thence give wise counsel for the regulation 
of conduct. When a gentleman confers with his attorney, assum- 
ing the law to be settled, he naturally asks which of two courses 
open to him in law he shall adopt, having regard to the motives 
and predilections by which he is actuated. To reply satisfactorily 
to inquiries of this nature, long experience, or, in its absence, 
considerable acquired or native discrimination of character, and 
acquaintance with the world, with the general series and succes- 
sion of events, and the ordinary consequences of certain lines of 
action, are absolutely necessary, though not so easily attained. 
The remaining quality which has been considered requisite to 
complete the character sketched, that of a gentlemanly deport- 
ment, is essential to the solicitor, in common with all professional 
men whose avocations demand personal intercourse with various 
ranks of society. He who has, in the space of perhaps a single 
hour, to be closeted with a peer and his ploughman, and who is 
called upon to listen to each, and to reply so as to be understood 
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by the one, and so as not to disgust the other; that man whose 
duty and interest dictate that he should make the transaction of 
business with him a pleasure, alike to the sensitive denizen of 
modish society, and the homespun tenant of twenty acres, must 
have the deportment of a gentleman. If he have not, he will, in 
all probability, cringe and look ridiculous in the presence of the 
well-bred, and exhibit himself to the more unpretending, in the 
shape of a man of strange gesture and unintelligible dialect. 
Such are the inducements which a solicitor has to cultivate a polite 
deportment, beyond the ordinary incentives that arise from his 
properly recognised rank, — that of a gentleman; and these seem 
to be the properties, involving in themselves many subordinate 
ones, which are essential to the constitution of an attorney, and 
which are exemplified in the characters of the bulk of the profes- 
sion.’ London Legal Obs. Jan. 1831. 


Cheapness of Law. The London Legal Observer cites a pas- 
sage from F'aux’s Memorable Days in America, to prove that the 
cheapness of law has a pernicious effect upon society. He says, 
‘It is bad for the people that law is cheap, as it keeps them con- 
stantly in strife with their neighbors, and annihilates that socia- 
bility of feeling which so strongly characterizes the English.’ 

It is proposed to reduce the expenses of law-suits in England, it 
having become a theme of genera] complaint there that law is so 
dear that none but the wealthy can afford to buy it. Those who 
have an interest in maintaining the present high rates of the price 
current of this article, accordingly come out from all quarters with 
cogent arguments to show that the more expensive the law is, the 
better it is for the community; such for instance as the above, 
from which Mr. Faux made out to his own entire satisfaction, that 
for what rights and justice men may lose by the great expensiveness 
of law, they are amply compensated in sociability. According to 
this mode of reasoning, it would be best to levy so heavy a tax 
upon both parties to a law-suit that none should ever go to law, 
and thus the whole community would become the most social and 
good humored in the world; and, besides, all the trouble and 
expense of legislation would be saved, for it would be to no purpose 
to make laws, of which nobody could or need avail himself. 


Presiding Talent of Lord Lyndhurst. The London Legal 
Observer quotes from some book, not mentioned, the following 
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sketch of Lord Lyndhurst, the late Lord Chancellor, and present 
Chief Baron of the Exchequer. 

‘No judge could show more benignity or kindness to an inex- 
perienced advocate. The attention and respect he paid to the 
youngest barrister who addressed him, the encouragement he 
offered to the timid, the protection he extended to those who were 
likely to be oppressed by the more fluent and ready, acquired for 
him the universal love and veneration of the bar. But he was also 
remarkable for his skill in restraining the exuberance of the 
practised advocates of his court. Without ever giving offence, he 
always endeavored to direct the arguments to a proper channel ; 
he immediately detected any thing that was fallacious or likely to 
obscure the matter in dispute.’ 


Anecdote of Lord Kenyon. 1 was pleased with an anecdote 
which Mr. ———— gave me of Lord Kenyon. A friend of his, 
some time since, had sold his lordship a cottage at Richmond ; 
and going down there lately, wished to take a view of the premises. 
An old housekeeper admitted him. On the table he saw three books ; 
the Bible, Epictetus, and the Whole Duty of Man. ‘ Does my lord 
read this?’ said the gentleman, taking up the Bible. ‘No,’ said the 
woman, ‘he is always pouring upon this little book,’ pointing to 
Epictetus ; ‘ I don’t know what it is; my lady reads the two others; 
they come down here of a Saturday evening, with a leg or shoulder 
of mutton; this serves them the Sunday, and they leave me the 
remains.’ A chief justice of England thus severely simple in his 
taste and habits, is at least a curiosity. Extracts from the Diary 
of a Lover of Literature. [Mr. Green, barrister, of Ipswich. ] 


Changes in the English Courts. ‘ Within the last quarter, Mr. 
Justice (now Mr. Baron) Bayley has been removed, at his own 
request, to the Exchequer ;! Messrs. Alderson and Taunton have 


1 On Mr. Justice Bayley’s leaving the Court of King’s Bench, Mr. 
Brougham, the present Lord Chancellor, made a short address, which, with 
Judge Bayley’s reply, we copy below. 

‘Mr. Brougham.—‘* My Lord—I am deputed by the bar to express 
their very deep feeling of regret— however complete and unbounded their 
confidence may be in the residue of the court— that they should be deprived 
of a judge whose consummate learning, great integrity, and uniform courtesy, 
has given them the most perfect satisfaction and delight for a long series of 
years. At the same time they cannot fail to remember that it has been 
owing to a kind of deference to their expressed wishes eight years ago, that 
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been appointed Judges of the King’s Bench (one of them replacing 
Mr. Baron Bayley); and Mr. Patteson, a Judge of the Common 
Pleas ; so that each of the common law courts now consists of five 
members. Some time about the middle of November last (it is 
difficult to fix the precise dates of the appointments), Mr. Denman 
and Mr. Horne became Attorney and Solicitor General in the 
room of Sir James Scarlett and Sir Edward Sugden; and Mr. 
Brougham became Lord High Chancellor in the room of Lord 
Lyndhurst. Messrs. Taunton, Alderson, Patteson, Denman, and 
Horne, received the customary honor of knighthood; and Mr. 
Brougham was elevated to the peerage by the title of Baron 
Brougham and Vaux. Within these few days, Lord Lyndhurst 
has been appointed Chief Baron of the Exchequer, in the room of 
Sir William Alexander, who retires.’ Lond. Law Mag., Jan. 1831. 


Judges in Ohio. All judges in this state are elected every 
seven years by the legislature. At the last session of that body, 
Ebenezer Lane was chosen Judge of the Supreme Court, to fill 
the vacancy occasioned by the resignation of Elijah Hayward; 
John C. Wright was chosen Supreme Judge, to supply the place 
of Henry Brush, whose term had expired. David Higgins was 
appointed Presiding Judge of the second circuit, to supply the 


vacancy occasioned by the promotion of Ebenezer Lane to the 
Supreme Court. 


The Revised Code of Ohio is to come in force on the first of 
June next. 


this painful separation—this tearing asunder of ties so dear—has been 
deferred so long.”’ 

‘ Mr. Justice Bayley. — <1 cannot leave this court without expressing my 
great obligations to Mr. Brougham, and the rest of the gentlemen at the bar, 
for the very kind sentiments which they have uniformly entertained towards 
me. I leave this place, beyond all doubt, with very strong feelings of 
regret; and I cannot look back to that particular period, to which Mr. 
Brougham refers, or indeed to the entire period, now twenty-two years, that 
[I have sat in this court, without feeling very great thankfulness for the 
kindness and uniform attention which I have experienced from the bar, 
both here and on the circuit. It has been the greatest enjoyment of my 
life ; and perhaps that life has been extended longer than it would have 
been but for that kindness and support which they have uniformly conferred 
on me.”’’ 
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AMERICAN. 


A Compilation of the Insolvent Laws of Maryland, &c. with a copious 
Index. By a Member of the Baltimore Bar. I Vol. Baltimore. John J. 
Harrod. 1831. 

[A correspondent has sent us a short notice of this work, which we, how- 
ever, omit to publish, as we have not seen the work, and so have not the 
means of judging for ourselves of its character, and we cannot publish on 
the authority of our correspondent, as he does not communicate his name. ] 

Reports of Cases argued and determined inthe Supreme Judicial Court of 
Massachusetts. By Octavius Pickering. Vol. [X., No. I. Boston. Hil- 
liard, Gray, & Co. 8vo. 

A General Digested Index to the nine volumes of Cowen’s Reports of 
Cases argued and determined in the Supreme Court and in the Court for 
the trial of Impeachments and the Correction of Errors of the State of New 
York. By the author of those Reports. Albany. W. & A. Gould & Co. 
8vo. pp. 559. 

A Digest of the Laws of Pennsylvania, from the year 1700 to the 7th of 
April, 1830. By John Purdon. A new edition, royal 8vo. 

ENGLISH REPUBLISHED. 

A Treatise on the Doctrine of Presumption and Presumptive Evidence, as 
affecting the title to Real and Personal Property. By John Mathews, Esq. 
With Notes and References to American Cases, by Benjamin Rand, Esq. 
New York. Gould, Banks, & Co. 8vo. pp. 508. 

ENGLISH. 

The Law of Attorneys, with Practical Directions, in Actions and Proceed- 
ings by and against them, and for the Taxation and Recovery of Costs ; also 
the Law of Costs, at Common Law, in Equity, in Bankruptcy, and in 
Criminal Proceedings and Penal Actions. By John Merrifield, Esq. of the 
Middle Temple, Barrister-at-Law. 8vo. 

The Acts relating to the Administration of Law in Courts of Equity, 
passed in the Session 11 Geo. IV. and 1 W. IV. with an Introduction and 
Notes. By W. T. Jemmett, Esq. of Lincoln’s Inn, Barrister-at-law. 12mo. 

Supplement to the Practice of the Courts of King’s Bench and Common 
Pleas, containing all the Statutes, Rules of Court, and Reported Cases on 
practical Subjects, since the Publication of the Ninth Edition ; particularly 
the late Act for the more effectual administration of justice in England and 
Wales, and also a practical Treatise on the Tender of Money, and the Law 
relating to Fees of Officers of the Courts; with an Appendix of practical 
Forms under the above Act, and a copious Index. By W. Tidd, Esq. of the 
Inner Temple, Barrister-at-law. Royal 8vo. 

The Slavery of the British West India Colonies Delineated, as it exists 
both in Law and Practice, and compared with the Slavery of other Countries. 
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ancient and modern. Vol. II. being a Delineation of the State in point of 
Practice. By James Stephen, Esq. 8vo. 

Russell’s Reports in Chancery. Vol. IV. 

Russell and Mylne’s ditto. Vol. I. part 1. 

Barnewall and Cresswell’s Reports in K. B. Vol. X. part 1. 

Bingham’s ditto in C. P. Vol. VI. part 5. 

Hansard’s Parliamentary Debates. Vol. XXIII. 

Petersdorff’s Abridgment. Vol. XV. 

A Collection of all the Statutes relating to indictable Offences in England, 
passed during the reign of George 4, and 1 W. 4. and now in force, with 
Notes and recent Decisions thereon; to which are prefixed the Statutes 
relating to Treason. By J. B. Greenwood, Esq. of Lincoln’s Inn, Barrister- 
at-law. 12mo. 

Advice to Trustees, &e. By Harding Grant, Esq. 8vo. 

An Index to all the Reported Cases, Statutes, and General Orders in, or 
relating to, the Principles, Pleading, and Practice of Equity and Bankruptcy 
in the several Courts of Equity in England and Ireland, the Privy Council, 
and the House of Lords, from the earliest period down tothe year 1831. By 
Edward Chitty, Esq. of Lincoln’s Inn, Barrister at Law. 2 Vols. Royal 8vo. 

A Treatise on the Principles and Practice of the Action of Ejectment and 
the resulting Action for Mesne Profits. The Third Edition, with consider- 
able Additions. By John Adams, Serjeant at Law. Royal 8vo. 

A concise and comprehensive Form of a Lease for Farms, with Covenants, 
adapted particularly to most Soils in the County of Norfolk, and may be 
found useful in other parts of the Kingdom, with various Observations there- 
on; addressed to Agriculturists in general. By a Norfolk Land-owner. 12mo. 

Epitome of the Practice in the Court of Exchequer on the Plea Side; 
including the new Rules of Court of Michaelmas Term, 1830, and Extracts 
from the Act, lst Wm. 4. c. 70., for the better Administration of Justice, &c., 
with Practical Forms and Precedents of Bills of Costs. By an Attorney of 
the Court. 8vo. 

The Constable’s Assistant, being a Compendium of the Duties and Powers 
of Constables, and other Peace Officers; chiefly as they relate to the appre- 
hending of Offenders, and the laying of Informations before Magistrates. 
Fourth Edition, with Additions. 

A Letter to the Right Hon. Lord Tenterden, on the Bill for establishing 
Courts of Local Jurisdiction. By William Raines, Esq. of Lincoln’s Inn. 

Suggestions for some Alterations of the present state of the Bankrupt Law. 
By Francis Gregg, Esq. Barrister at Law, one of the Commissioners of 
Bankrupts. 

A Letter to the Right Hon. Henry, Baron Brougham and Vaux, Lord 
High Chancellor of Great Britain, on the expediency of establishing a Gen- 
eral Registry of Births. By Richard Matthews, Esq. of the Middle Temple, 
Barrister at Law. 

Sir E. B. Sugden’s Acts: to which are added the new Act relating to Ex- 
ecutors, so much of the ‘ Act for the better Administration of Justice’ as 
relates to Ejectments, and the entailed Estates Bill, with Notes and an Index 
by S. Atkinson, Esq. of Lincoln’s Inn, Barrister at Law. 8vo. 

The Practice on the Plea Side of the Court of Exchequer; to which is 
added, an Appendix of Forms in General Use; and, also, a Table of Costs as 
at present allowed on taxation. By Thomas Dax, Esq. Master of the said 
Court. 8vo. 
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A Dissertation on the Nature of the various Proceedings in the Master’s 
Office in the Court of Chancery, with Directions for carrying the most useful 
References to a Master into effect; to which are added, a few Observations 
illustrative of the Practice in the Office of the Accountant General, with an 
Appendix of Precedents of the different Proceedings, taken from actual 
Practice. By W. H. Bennett, Esq. of the Middle Temple. 8vo. 

The Horseman’s Manual; being a Treatise on Soundness, the Law of 
Warranty, and generally on the Laws relating to Horses. By R.S. Surtees. 
Gent. 12mo. 

Observations on the Causes of the Evils resulting from the Tithe System, 
with Suggestions for a remedy. By a Barrister. 

An Address to the King, the Lords and Commons, on the Representative 
Constitution of England. By H. A. Mereweather, Esq. Serjeant at Law. 

Some Observations on the necessity of reforming the House of Lords, con- 
sidered as the Court of ultimate Appeal in the Administration of Justice. 

A Review of the Objections taken by an ‘ Observer,’ and by Mr. Raines, 
on the Lord Chancellor’s Bill for the establishment of Courts of Local Juris- 
diction, with a brief Account of the Local Courts of France; and an Appen- 
dix, containing a Copy of the Bill. By M. J. Quin, Esq. of Lincoln’s Inn, 
Barrister at Law. 

A Letter to'the Right Hon. C. W. Williams Wynn, M. P., &c. on the 
Legal Right of the Dormant Parliamentary Boroughs. By F. Palgrave, 
Esq. of the Inner Temple, Barrister at Law. 

Evidence and Arguments before the Committee for General Purposes, in 
support of the Elective Franchise of the resident Freemen of London. By 
J. Newell, Esq. 

The Solicitor’s New Complete Table of Costs in the Exchequer of Pleas. 
By J. Wickstead, Gent. 8vo. 

An Examination of the Rules of Law, respecting the Admission of Extrin- 
sic Evidence in Aid of the Interpretation of Wills, containing Observations 
on the Case of Goblet v. Beechey and Others. By J. Wigram, Esq. of Lin- 
coln’s Inn, Barrister at Law. 

The Law of Forgery, including the Alterations effected by the late Act 
Ist Wm. 4. c. 66. together with the Act, and Explanatory Notes, Forms of 
Indictments, and the Evidence in support of each Indictment. 12mo. 

A Popular View of the Law of Real Property, with an Application of its 
Principles to the important measure of a General Register, showing what 
changes in the System a Register is calculated to produce. . By W. Hayes, 
Esq. of the Middle Temple, Barrister at law. 8vo. 

The Rules, and Orders of the Plea Side of the Court of Exchequer, includ- 
ing the new Rules, with Notesonthe practice. By F. A. Carrington, Esq., 
Barrister at Law. 12mo. 

A Practical Treatise on the Law of Landlord and Tenant, with a full Collec- 
tion of Precedents and Forms of Procedure. By William Woodfall, Esq., 
Barrister at Law. A New Edition, entirely remodelled and greatly en- 
larged. By S. B. Harrison, Esq. of the Middle Temple. Royal 8vo. 
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Hilliard, Gray, & Co. have in press,a Treatise on the Law of Private Cor- 
porations. By Joseph K. Angell and Samuel Ames. 
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Acknowledgments and promises, taking a case out of the statute of 
limitations, remarks upon, 68; notice of Lord 'Tenterden’s act 
on the subject, 69; some modifications of it suggested, 69, 70. 

Adams on ejectment, Tillinghast’s edition, notice of, 207. 

Advice to a young Lawyer, 298. 

Alabama, legislation of, 390. 

Alderson, appointed judge of the king’s bench, 411. 

Alexander, Sir William, resigned office of Chief Baron of Ex- 
chequer, 44. 

Angell on Statute of Limitations, review of, 62. 

Attachments, in Cuba, all kinds of property subject to, 250; must 
be registered to be valid against subsequent purchaser, 244, 250. 

Attorney, proper qualifications of, 407. 

B 

Bail, new regulation as to, in England, 222. 

Banking, history of, in Massachusetts, 74. 

Banks, how they ought to be taxed, 88; remarks upon the law of 
New York, taxing them to raise a fund to pay debts of insolvent 
banks, 85 ; prohibition against their issuing notes on interest, &c., 
policy of, 97 ; the inconvenience of the names imposed on them 
by the legislature, 91. 

Barbour, Judge P. P., his valedictory address to his constituents, 
223. 

Barnewall and Adolphus’s Reports, cases from vol. 1, 358. 

Barnewall and Cresswell’s Reports, cases from vol. 10, 358. 

Bayley, Sir John, removed from King’s Bench to Exchequer, 410 ; 
his address, (note) 411. 

Bentham, character of, by Eunomus, 211; by Mr. Cullen, 215. 

Bingham’s Reports, cases from vols. 6 and 7, 358. 

Bracton and Fleta, remarks upon the reason given by, for rule 
against double pleading, 271. 

Brougham, his bill for reviving county courts in England, 222; 
notice of pamphlet against his bill, 399; his address on Justice 
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Bayley’s leaving the court of King’s Bench, (note) 410 ; appointed 
Lord Chancellor and elevated to the peerage, 411. 
Brush, Henry, Judge of the Supreme Court in Ohio, retires, 411. 
C 

Chancery practice, rules of, in Maine, 223. 

Circumstantial evidence, distinction between, and presumptions, 
231. 

Conveyance of real estate in Cuba, how made, 243. 

Corporators’ Liability Laws in Massachusetts, opinion on their con- 
stitutionality, 53. 

Chitty’s reason for rule against double pleading, considered, 272. 

Codification, J. D. Meyer’s treatise on, reviewed, 23 ; account of 
the controversy between its friends and opponents in Germany, 
25; objections of M. De Savigny, the leader of the opposing 
party, 26; reasons in favor, 33. 

Coke’s, Lord, reason for rule against double pleading, considered, 

72. 

Connecticut, legislation in, 373. 

Cowen’s digested index to the nine volumes of his reports, notice of, 
294. 

Courts, short sketch of the Supreme, in Massachusetts, 8; of 
chancery, notice of Eunomus on, 216; revival of county, in 
England, 222; Officers of French, 402; changes in English, 
410. 

Crompton and Jervis’s Reports, cases from vol. 1, 358. 

Cuba, notes on mortgages and conveyances in, 243; civil law 
governs in contracts by minors, 245 ; foreigners under no disa- 
bility to hold estate in, 245. 

Customary Law, remarks upon, 39. 

D 


Denman, Mr., appointed Attorney General, in place of Sir James 
Scarlett, 411. 

Digest of 2d, 3d, and 4th vols. of Wendell’s reports, 108; of cases 
in Virginia, 219; of Vermont reports, vols. 1 and 2; Halsted’s 
vol. 6; Gill & Johnson, Ist ; Pickering’s vol. 8 ; Mason, vol. 5, 
299 ; English cases, 358. 

Digested index to the nine volumes of Cowen’s reports, notice of, 
294. 

Divorce, Roman law of, entirely different in the early ages of the 
republic from what it was afterwards, 37. 

Double Pleading, absurdity of the rule against, 269 ; remarks upon 
the reasons for it, assigned by Fleta and Bracton, 271 ; by Lord 
Coke, 272; by Chitty, 272; by Stephen, 273; propriety of 
allowing it in replications and subsequent pleadings, 280. 
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E 

Eunomus, on law reform, in England, 211. 

Evidence, infamy of character to render a person an incompetent 
witness, 101; circumstantial, distinction between and presump- 
tions, 231. 

Examination of Parties in civil suits, 222. 

F 
Foreigners, under no disability to hold estate in Cuba, 245. 
French Courts, officers of, 402. 

G 

Goodwin’s New England Sheriff, 208. 

Gill and Johnson’s Reports, Maryland, digest of vol. 1, 299. 

Glassford on Circumstantial Evidence, extracts from, 231, 234. 

Georgia, question between and Cherokees, 225; Legislation of, 
380. 

H 

Hayward, Elijah, Judge of Supreme Court in Ohio, resigns, 411. 

Halsted’s Reports, New Jersey, digest of vol. 6, 299. 

Horne, appointed solicitor general in place of Sir Edward Sug- 
den, 411. 

Horses, Surtess’s treatise on the law of warranty of, 288; what 
constitutes soundness, 290. 

Holroyd’s Law of Patents, notice of, 400. 

Humphreys, James, biographical notice of, 405. 

Higgins, David, appointed presiding judge of the second circuit, 
Ohio, 411. 

I 


Incumbrances implied, on estates in Cuba, 248. 

Indiana, legislation of, 388. 

Insurance, Judge Jackson’s opinion as to deduction of one third 
new for old, 252; another opinion on same, 263. 


J 


Jackson, Charles, opinion as to the deduction of one third new for 
old being made from the gross or net costs of repairs, 252. 

Judges, new, in Westminster Hall, 222; list of, in the United 
States and State Courts, 226; changes of, in English Courts, 
411; in Ohio, 411. 

Jus pretorium and honorarium, character of, 47. 

Judgment, who entitled to, where contradictory verdicts found on 
pleas to the whole declaration, 281 ; Stephen’s rule on the sub- 
ject commented on and denied, and true rule given, 283. 
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K 
Kenyon, Lord, anecdote of, 410. 
L 


Lane, Ebenezer, chosen judge of Supreme Court in Ohio, 411. 

Law reform in England, Eunomus’s letters on, 211. 

Law, written and unwritten systems of, 23; origin of in custom, 
28; on the duties of its professors, 397 ; cheapness of, 409. 

Legislation in Maine, 203; Vermont, 372; Connecticut, 373; 
Rhode Island, 377; New Jersey, 378; Georgia, 380; Tennes- 
see, 384; Indiana, 388; Alabama, 390. 

Lien of shippers, on ship, for damage to goods, 219. 

Limitations, Angell on statutes of, reviewed, 62; remarks on the 
policy of the saving clause in the statute, 66; on the policy of 
the distinction between simple contracts and specialties, 67 ; on 
pleading, 71. 

Limitation on specialties and judgments, the policy of making it 
absolute instead of merely presumptive, 70. 

Lyndhurst, Lord, his talent for presiding, 409; appointed Chief 
Baron of the Exchequer, 411. 


M 


Manning and Ryland’s reports, cases from vol. 3, 359. 

Manufacturing corporations, opinion as to the constitutionality of 
the law making their members personally liable for their debts, 
52. 

Maryland Reports, by Gill and Johnson, digest of vol. 1, 299. 

Maine, legislation of, 203. 

Mason’s reports, digest of vol. 5, 299. 

Mathews, on Presumptive Evidence, reviewed, 229. 

Mortgages in Cuba, notes on, 243; registry of, and remedy on, 
266; crops may be mortgaged distinct from the estate, 250; 
sales of mortgaged estates, 247. 

Massachusetts, history of legislation on banking in, 73; remarks 
upon the banking system in, 75. 

Minors, civil law governs contracts by, in Cuba, 245. 

Moore and Payne’s Reports, cases from vol. 3, 358. 


N 


New Jersey Reports, Halsted’s, digest of vol. 6, 299 ; legislation in, 
378. 

New York, remarks upon the policy of the law of, imposing a tax 
upon all banks for the purpose of raising a fund to pay debts of 
insolvent banks, &5. 
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Parties, examination of, in civil suits, 221. 

Parker, \ate C. J. of Massachusetts, sketch of the life and char- 
acter of, by C. J. Shaw, 6; by J. Story, 17; anonymous, 21. 

Patents, notice of Holroyd’s treatise on the law of, 400. 

Patteson, appointed judge of the Court of Common Pleas, in Eng- 
land, 411. 

Pickering’ s reports, digest of vol. 8, 299. 

Pleading, double, 269; reasons of the rule against, 270; see 
Double Pleading. 
Prescription, title by, is established in Cuba by ten years posses- 
sion against residents, and twenty against non-residents, 249. 
Presumptions, how defined, 230; distinction between them and 
circumstantial evidence, 231 ; difficulty of classifying them, 233 ; 
as to a division into those of law and those of fact, 234; a clas- 
sification of them suggested, 236; that of Mr. Mathews consid- 
ered, 237. 

Presumptive evidence, Mathews on, Rand’s edition, review of, 229. 

Prohibition against banks issuing notes on interest payable at a 
future day, policy of, 97. 

Publications, quarterly list of, 227, 412. 

R 

Rand, Benjamin, his edition of Mathews on presumptive evidence, 
review of, 229. 

Recording of conveyances and attachments, &c. required in Cuba, 
244; how done, 244. 

Replications, on allowing of pleading double in them and subse- 
quent pleadings, 200; has been in New York, 286. 

Rhode Island, \egislation in, 377. 

Roman law, 41. 


S 


Savigny, M. De, account of his objections to codification, 26. 
Scarlett, Sir James, removed from office of attorney general, 411. 
Set-off, opinion on right of, 57. 

Shaw, C. J., his address on his first taking his seat as C. J., 5. 
Sheriffs, history of the office of, 209. 

Shipper’s lien on ship for damage to goods, 219. 

Story, Judge, sketch of the character of C. J. Parker by, 17. 
Sugden, Sir Edward, removed from office of solicitor general, 411. 


Supreme Court of Massachusetts, short sketch of its organization, 
39, | 
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Stephen, comments upon his reason for the rule against double 
pleading, and his illustrations of the rule, 273, 274, &c.; his rule 
that defendant is entitled to judgment generally if a plea to the 
whole declaration is found for him, commented on and denied, 
283. 

Surtess on the law of warranty in sale of horses, review of, 288. 

T 


Taunton, appointed judge of King’s bench, 411. 

Tennessee, legislation of, 384. 

Tenterden’s, Lord, act as to statute of limitations, 69 ; some modi- 
fications in it suggested, 69, 70. 

Thacher, J. his address to Suffolk Bar, notice of, 397. 

Tillinghast’s forms and precedents, notice of, 205; his edition of 
Adams on Ejectment, 207. 

Title by prescription is established in Cuba by ten years quiet 
possession against residents, and twenty against non-residents. 

Tyrwhitt’s, reports, cases from vol. 1, 358. 

V 

Vermont reports, digest of vols. 1 and 2, 299; legislation in, 372. 

Verdicts, effect of contradictory, upon pleas to whole declaration, 
281. 

Virginia, cases in general court of, 219. 

Ww 

Warranty on sales of horses, Surtess on, reviewed, 288. 

Wendell’s reports, digest of vols. 2, 3, and 4, 108. 

Wife's claim upon real estate of her husband in Cuba, 249; has 
no right of dower in his estate, 250. 

Witnesses, incompetency of, on account of infamy of character, 
101. 

Wright, John C. chosen C. J. of Supreme Court in Ohio, 411. 

Writs of error, new regulation of, in England, 222. 





ERRATA. 


In Jurist for January, 1831, vol. v. 
Page 25, line 14 from bottom, for or, read as. 
le”, a ae I 1 es for force read form. 
28,* .12 « “ for create read enforce. 
31, a . for system read objection. 
84, << #0 « s for our advocates read an advocate. 


35, “‘* 17 from top, 


42, 
44, 
51, 
5l, 


103, « 


“Oe, 


for promulgation read homologation. 
21. « "ss for enact read exact. 
8 from bottom, for owner read slave. 
18 « se for disturbed read detached. 
last line for divided read derived. 
3 from top, for statutory read salutary. 
5 from bottom, for while read whether. 








